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®ntteb States Court of gppeafcej 


DISTRICT OP COLUMBIA 


No. 9268 


Robert E. Hannegan, Individually and as Postmaster 
General, etc., appellant 


v. 


Read Magazine, Inc., Literary Classics, Inc., and Pub¬ 
lishers Service Company, Inc., Henry Walsh Lee and 
Judith S. Johnson, appellees 


APPEAL FROM THE DISTRICT COURT OF TEE UNITED SPATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

• 

The complaint (App. 40) seeks a permanent injunction 
enjoining the Postmaster General from enforcing a fraud order 
issued pursuant to Sections 3929 and 4041 of the Revised 
Statutes, as amended (Title 39, U. S. C., Sections 259 and 732). 
Jurisdiction of the District Court rests on Title 11 of the 
District of Columbia Code, 1940 Edition, Sections 301, 306 and 
324 and on U. S. Code, Title 28, Section 41 (6). This appeal 
is from a judgment of the District Court (App. 84) denying 
the defendant’s motion for summary judgment, granting! the 
plaintiff’s motion for summary judgment, and granting a per¬ 
manent injunction. Jurisdiction for this appeal rests on Title 

17 of the District of Columbia Code 1940 Edition, Section 101. 

I 

(l) 
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STATEMENT 07 THE CASE v 

1. The administrative proceeding 

Plaintiff, Read Magazine, Inc., edits and publishes magazines 
called “Read” and “Facts.” Plaintiff, literary Classics, Inc., 
is engaged in editing, publishing and selling classical literature. 
Publishers Service Company, Inc., the parent of the foregoing 
corporations, is purportedly engaged in book and newspaper 
promotional and sales activity. Harry Walsh Lee is Vice 
President of Read Magazine, Inc., and Vice President of Pub¬ 
lishers Service Company, Inc. Judith S. Johnson is Contest 
Editor of a contest known as “Hall of Fame.” 

In April 1945, the plaintiffs by nation-wide advertising 
i.Tr. 145) invited the public to participate in a rebus puzzle 
contest. On June 26, 1945, the Solicitor of the Post Office 
Department charged that the plaintiffs were engaged in 
conducting a scheme or device for obtaining money through 
the mails by means of false and fraudulent pretenses in viola¬ 
tion of Section 3929 and 4041 of the Revised Statutes, as 
amended. The Solicitor forwarded with his letter a specifica¬ 
tion of charges (Exhibit A-2, R. 59), which stated: 

It is charged that under the above names the Pub¬ 
lishers Service Co., Inc., is engaged in conducting a 
scheme for obtaining money through the mails by 
means of false and fraudulent pretenses, representations 
and promises, in violation of 39 U. S. Code 259 and 732 
(Sections 3929 and 4041 of the Revised Statutes, as 
amended), which said scheme is in substance and effect 
as follows: 

Said concern operating as aforesaid is obtaining and 
attempting to obtain various remittances of money 
through the mails from divers persons as fees accom¬ 
panying solutions submitted in a so-called “Hall of 
Fame” contest upon pretenses, representations, and 
promises, contained in advertisements and written and 
printed matter sent through the mails to the effect: 

That said “Hall of Fame” contest is a puzzle contest 
in which the prizes will be awarded for the correct 
solution of puzzles: 


That there exists a probability that the contestant 
will become a prize winner merely by the submission of 
correct solutions to the first group of 80 puzzles; 

That the only fees to be paid by the contestant, leven 
though it becomes necessary that he participate in the 
later phases of the contest, are those fees which he 
submits with his solutions to the first series of puzzles. 

Whereas, in truth and in fact, all of the said pretenses, 
representations, and promises are false and fraudulent. 

The Solicitor’s letter advised that the charges would be taken 
up for disposition on July 16, 1945. Hearings on the charges 
were adjourned from time to time at the request of plaintiffs’ 
counsel. The hearings were, thereafter, held on September 4 
and September 5, 1945. The Government introduced inj evi¬ 
dence at the hearing Exhibits No. 1 to 12 containing advertise¬ 
ments of the “Hall of Fame” contest which were published in 
newspapers and in the April 1945 issue of Facts Magazine, a 
booklet of puzzles in the “Hall of Fame” contest, advertise¬ 
ments and circulars, letters, etc., of the All-American contest, 
various form letters directed to participants in the “Hap. of 
Fame” contest, notices concerning “tie-breakers,” and an bffer 
of consolation contest. In accordance with established 
procedure, the plaintiffs were given the opportunity to cross- 
examine the Government’s witness and to present witnesses of 
their own. At the close of the case oral arguments were heard 
and briefs were submitted. | . 

On September 17, 1945, the Solicitor of the Post Office De¬ 
partment filed a memorandum with the Postmaster General 
reviewing the evidence and recommending the issuance of a 
fraud order. On October 1, 1945, the Postmaster General is¬ 
sued the fraud order here in question. The fraud order stated 
that it appeared to the Postmaster General, “upon evidence 
satisfactory to him,” that the parties cited were “engaged in 
conducting a scheme or device for obtaining money through the 
mails by means of false and fraudulent pretenses^representa- 
tions and promises in violation of Section 259 and 732 of Ifitle 
39, U. S. Code, said evidence being more fully described ini the 
memorandum of the Solicitor for the Post Office Department 
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of the date of September 17, 1945” (App. 28). The fraud 
order forbade the Postmaster at New York, New York, to pay 
money orders directed to the cited parties and instructed him 
to return letters and other mail matter in accordance with the 
statutes. 

2. The judicial proceeding 

On October 2, 1945, plaintiffs filed their complaint in this 
action, naming Robert E. Hannegan, individually and as Post¬ 
master General of the United States, as defendant. The com¬ 
plaint alleged in substance that the fraud order sought to be 
enjoined was not fairly arrived at, had no substantial evidence 
to support it, and was palpably wrong and, therefore, was ar¬ 
bitrary (App. 40). It prayed for temporary relief and for the 
issuance of a permanent injunction enjoining the defendant 
from acting in pursuance of the fraud order. 

On October 22,1945, the defendant filed a motion to dismiss 
the complaint or, in the alternative, for summary judgment 
(App. 73). On October 26, 1945, the plaintiffs filed a motion 
for summary judgment (App. 74). The trial court, while stat¬ 
ing that the advertisement of the contest was by no means a 
model of clarity and lucidity, nevertheless, granted plaintiffs’ 
motion for summary judgment. The opinion below is reported 
in 63 F. Supp. 318 and is printed in the Appendix, infra 
p. 75. The judgment granting plaintiffs’ motion for sum¬ 
mary judgment and permanent injunction, from which this 
appeal is being taken, was entered November 27, 1945. 

STATUTES INVOLVED 

The pertinent statutes involved, Title 39, U. S. C., Secs. 259 
and 732, (Secs. 3929 and 4041 of the Revised Statutes, as 
amended), are set forth in the Appendix, infra, pp. 108,109. 

STATEMENT OF POINTS 

1. The District Court erred in denying the defendant’s mo¬ 
tion for summary judgment. 

2. The District Court erred in granting plaintiffs’ motion for 
summary judgment and in granting a permanent injunction. 



SUMMARY OF ARGUMENT . 

1. The finding of the Postmaster General was a finding of 
fact. The scope of judicial review of such a finding is limited 
to the question of whether the action of the Postmaster Gen¬ 
eral was reasonably supported by evidence. There was Sub¬ 
stantial evidence to support the Postmaster General’s findings, 
and even though the Court may have differed, it erred in jsub- 
stituting its judgment for that of the Postmaster General^ 

2. The Postmaster General was entitled to consider th^ en¬ 
tire scheme and the whole of the advertisements. It was not 
unreasonable for him to find that the nature of the contest^ was 
misrepresented and that the utterance of half-truths and the 
failure to disclose all of the facts comprised the fraud. 

ARGUMENT 


It is well settled that a fraud order will not be overturned by 
the courts if it is supported by substantial evidence 

The finding that the plaintiffs by withholding information 
and by deceptive advertising misrepresented this content to 
prospective entrants, was a finding of fact as distinguished from 
one of law. Leach v. Carlile, 258 U. S. 138; Bates & Guild Co. 
v. Payne, 194 U. S. 106; Farley v. Simmons, 69 App. D. C-j 110, 
99 F. 2d 343, certiorari denied 305 U. S. 651. 

In accordance with the general rule on the scope of review 
of administrative determinations it is well settled that the 
finding of the Postmaster General will not be disturbed by the 
Courts “where it is fairly arrived at and has substantial evi¬ 
dence to support it, so that it cannot be said to be palpably 
wrong and therefore arbitrary.” Leach v. Carlile, 258 TjT. S. 
138, 140; citing Bates & Guild Co. v. Payne, 194 U. S. |l06, 
108, 109; Smith v. Hitchcock, 226 U. S. 53, 58; Houston v. St. 
Louis Independent Packing Co., 249 U. S. 479, 484; Milwaukee 
Social Democratic Publishing Co. v. Burleson, 255 U. S. 407. 

See also, National Conference on Legalizing Lotteries, Inc. v. 
Farley, 68 App. D. C. 319, 96 F. 2d 861 certiorari denied] 305 
U. S. 624; Farley v. Simmons, 69 App. D. C. 110, 99 F. 2d 343, 
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certiorari denied *305 U. S. 651; Farley v. Heininger, 70 App. 
‘ D. C. 200,105 F. 2d 79, certiorari denied 308 U. S. 587; Cable v. 
Walker 152 F. 2d 23. 

It is equally well settled that “even upon mixed questions of 
law and fact, or of law alone,” the action of the head of an exec¬ 
utive department “will carry with it a strong presumption of 
its correctness * * Bates & Guild Co. v. Payne, 194 
U. S. 106, 109; Leach v. Carlile, 258 U. S. 138; Farley v. Hein¬ 
inger, 70 App. D. C. 200,105 F. 2d 79, certiorari denied 308 U. S. 
587. It is only where he has exceeded his authority under the 
statute, or his action is palpably wrong, that his decision is 
subject to review by the courts. Public Clearing House v. 
Coyne, 194 U. S. 497, 509; National Conference on Legalizing 
Lotteries, Inc., v. Farley, 68 App. D. C. 319, 96 F. 2d 861, certi¬ 
orari denied 305 U. S. 624; Plapao Laboratories, Inc. v. Farley, 
67 App. D. C. 304, 92 F. 2d 228, certiorari denied 302 U. S. 732; 
New v. Tribond Sales Corporation, 57 App. D. C. 197, 19 F. 
2d 671 certiorari denied 275 U. S. 550; Branaman v. Harris 
(C. C. W. D. Mo.) 189 Fed. 461; Peoples United States Bank 
v. Gilson (C. C. A. 8th) 161 Fed. 286; Missouri Drug Company 
v. Wyman (C. C. E. D. Mo.) 129 Fed. 623. 

The court cannot substitute its judgment for that of the 
Postmaster General, even though the court might reach a dif¬ 
ferent conclusion than has been reached by the Postmaster 
General. Enterprise Savings Ass’n v. Zumstein, (C. C. A. 
6th), 67 Fed. 1000, 1007; Putnam v. Morgan, (C. C. S. D. 
N. Y.) 172 Fed. 450; Farley v. Heininger, 70 App. D. C. 
200, 105 F. 2d 79, certiorari denied 308 U. S. 587; Farley v. 
Simmons, 69 App. D. C. 110,99 F. 2d 343, certiorari denied 305 
U. S. 651. Unless there is no evidence whatever which reason¬ 
ably supports the conclusions found by him, the enforcement 
of the fraud order may not be enjoined. National Conference 
on Legalizing Lotteries, Inc. v. Farley, 68 App. D. C. 319, 96 F. 
2d 861, certiorari denied 305 U. S. 624. 

Judge Learned Hand, in denying an application for an in¬ 
junction restraining the enforcement of a fraud order in the 
case of Putnam v. Morgan, (C. C. S. D. N. Y.), 172 Fed. 450, 
(cited with approval by this Court in Farley v. Simmons, supra, 
and Farley v. Heininger, supra), after stating, “I am not at all 
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sure that I should have found the complainant’s business fraud¬ 
ulent, if it had come before me for an independent decision,” 
said: 

The sole question is whether he has exceeded the 
functions which the statute gives him. If he has not, 
he has committed no tort which I may enjoin. I should 
have thought that it was enough for him to plea4 that 
the “fraud order” was the result of his being “satisfied” 
upon a bona fide inquiry that a fraud was being prac¬ 
ticed * # *. His decision on the facts is final, if 
there be any evidence at all on which he may act. 

It is, therefore, well settled that the scope of judicial review 
-is limited to a determination of the question whether thp de¬ 
cision of the administrative agency was reasonably supported 
by the evidence. In determining this question the court! may 
not take evidence de novo , but must determine the correctness 
of the ruling solely on the basis of the record made before 
the administrative officer or body. Shields v. Utah Idaho Cen¬ 
tral R. Co., 305 U. S. 177; Tagg Bros. v. United States\ 280 
U. S. 420; Acker v. United States, 298 U. S. 426; Louisville & 
Nashville R. R. v. United States, 245 U. S. 463; West Indian 
Co. v. Root (C. C. A. 3rd), 151 F. 2d 493. The court’s reyiew 
is, therefore, restricted to the administrative record. Newj evi¬ 
dence regardless of the method of presentation will not be 
accepted by the court. This principle has been applied with 
respect to fraud order proceedings even though the court ton- 
eluded that the fraud order should not have been issued. Jarvis 
v. Shackelton Inhaler Co., (C. C. A. 6th), 136 F. 2d 116. 


The fraud order should not have been set aside, since it Was 
supported by substantial evidence 

The fraud order (App. 27) stated that it has been made to 
appear to the Postmaster General, “upon evidence satisfac¬ 
tory to him” that the operators of the contest were engage<ji in 
conducting a scheme in violation of Title 39, U. S. C., Sections 
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259 and 732, and referred to the evidence as described in the 
Solicitor’s memorandum of September 17, 1945. This memo¬ 
randum appears in the Appendix, infra, p. 28. 

At the Post Office Department hearing, there were first in¬ 
troduced plaintiffs’ advertisements of the “Hall of Fame” con¬ 
test. These advertisements, which comprise Exhibit 1, Ex¬ 
hibit 1-A, and Exhibit 1-B to the Transcript of Proceedings 1 
before the Solicitor for the Post Office Department, were pub¬ 
lished in Newsday, New York Sunday News, and Facts Maga¬ 
zine. A replica of a typical advertisement, (Exhibit 1) compris¬ 
ing a full page spread, appears in the Appendix, infra, p. 31. 
As shown in the Exhibits, the rules of the contest are set out 
in this and in the other advertisements in small print. 

An examination of these advertisements and the rules leads 
inevitably to the conclusion that the scheme involved herein 
was cleverly designed and intended to create the impression 
(1) that eighty (80) puzzles comprised the contest, (2) that 
the contest, though simple in nature, would be decided on the 
strength of the puzzles, and without recourse to letter writing, 
and (3) that it would, at most, cost Three Dollars ($3.00) to 
become eligible for a prize. 

This contest which was advertised in 343 newspapers 
throughout the country (Tr. 145) as a puzzle contest was con¬ 
ducted in the following manner. The prospective contestant 
was offered a rebus puzzle contest comprising eighty (80) 
puzzles divided into twenty (20) series of four puzzles each. 
The advertisements stated that the contest was to close June 
16, 1945, and that to qualify for a prize a contestant would 
be required to submit fifteen cents (15£) with each of the 
twenty (20) series of puzzles. The rules provided that, in 
the event of a “tie,” one and possibly two “tie-breaking” 
series of puzzles might be required. The wording of the 
rules and the advertising clearly indicated to the contestant 
that the “tie-breaking” feature was a remote contingency. 
The fair and natural inference was that, even if there was 
a “tie,” only a small number of contestants could reason- 

1 Exhibits to the Transcript of Proceedings before the Solicitor for the Post 
Office Department are referred to herein by number or number and letter, 
viz Exhibit 1, Exhibit 1-A. 
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ably be expected to participate. With the second so-called 
“tie-breaking” group the contestant was to submit a letter on 
the subject “The Puzzle I Found Most Interesting and Educa¬ 
tional in this Contest.” It developed that the first and Second 
“tie-breaking” group of puzzles were divided into series exactly 
like the original group of eighty (80) puzzles and that with the 
submission of each of the “tie-breaking” group of puzzles the 
entrant was required to pay another Three Dollars ($3.00). 

According to the record approximately 90,000 persons 
completed the first group of puzzles (Tr. 56) and atj least 
35,000 solved them correctly (Tr. 154-5). This left approxi¬ 
mately 55,000 persons who submitted solutions with Three 
Dollars ($3.00), but failed to solve the 80 puzzles corrjectly. 
Approximately 35,000 persons completing the original Group 
of eighty (80) puzzles tied for first prize and were, therefore, 
eligible to submit Three Dollars ($3.00) more for the first! “tie¬ 
breaker” series. The first so-called “tie-breaker” series of puz¬ 
zles was solved by approximately 27,000 (Tr. 171) persons who 
were then eligible to pay a third Three Dollars ($3.00) to 
compete in the second “tie-breaker” series which was |o be 
submitted with a letter. 2 

These figures show that at least 90,000 persons paid Three 
Dollars ($3.00) to the contest; that 35,000 persons paid Six 
Dollars ($6.00); and, that 27,000 persons presumably j paid 
Nine Dollars ($9.00). 

The 55,000 persons who were eliminated in the first stage of 
the contest were offered the opportunity to compete iin a 
“consolation contest” for 500 prizes totaling $17,500. In drder 
to compete in the so-called “consolation contest” it was neces¬ 
sary to remit another Three Dollars ($3.00) with the ilebus 
puzzles used for that contest (Tr. 41). The “consolation 
contest” rebus puzzles were the same as those used in the first 
“tie-breaker” series (Tr. 122-3). 

The 35,000 persons who submitted correct solutions to the 
first group of puzzles were informed by letter (Exhibits Ijl-A 
to 11-E) that the prizes if won by them would be doubled if 

* At this point in the contest the Post Office Department served charged that 
the contest was a fraudulent scheme or device to obtain money through the 
mails. 
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they elected to purchase four books at Three Dollars ($3.00) 
per book. Thereafter, the 27,000 persons who correctly solved 
the first “tie-breaking”' group of puzzles were informed by 
letters (Exhibits 10-G to 10-K) that if they subscribed to the 
Literary Classics Book Club for two, four, six, eight, ten or 
twelve months at Three Dollars ($3.00) per month, the first 
prize would be increased Five Thousand Dollars ($5,000.00) 
for each two-month period of subscription. The first prize 
was, therefore, to be Forty Thousand Dollars ($40,000.00), if 
won by a twelve-month subscriber. The other prizes were 
increased proportionately for such subscribers. 

There was, then, a scheme through which maximum contri¬ 
bution could be extracted from all persons responding to the 
initial advertisement. Ultimately, a participant might be in¬ 
veigled to pay as much as Forty-Five Dollars ($45.00) to the 
plaintiffs. 

A. This contest was represented as a Puzzle Contest comprising eighty 

puzzles 

One part of the plaintiffs’ advertisement which appeared in 
Newsday (Exhibit 1, App. 31) stated in large type: 

SOLVE THE 4 PUZZLES NOW-MAIL ENTRY BY SATURDAY 

NIGHT, APRIL 7TH 

SI0,000 F1RST —PUZZLE CONTEST 
’ pRIZE 

Win $10,000, $2,000, $1,000 or Any of 500 Cash Prizes 
In FACTS Magazine’s New, Delightful Puzzle Contest 

SOLVE THESE 4 PUZZLES NOW! 

FACTS MAGAZINE Invites You to Enter This 

Puzzle Contest 

* # # 

The puzzles in this contest are divided into 20 Series 
of 4 puzzles each. * * * When we receive your 
solutions to Series No. 1, we will mail you FREE the 
remaining Series of puzzles. * * * 

You will find the second Series of puzzles in this 
contest (Puzzles 5-8) in this newspaper next week. 
However, in case you miss seeing them, they will of 
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course be included in the remaining puzzles we T^ill mail 
' to you upon receipt of your entry. 

we'll mail you rest of 

PUZZLES UPON RECEIPT 
OF YOUR ENTRY 

FACTS MAGAZINE will mail you FREE all of the 
remaining puzzles in the contest as soon as we Receive 
your Entry Form with your solutions to Puzzles 
1-2-3-4. * * * 

Even the “official entry form” contained the statement “I 
submit the following as my solutions to Puzzles 1-4 in your 
Puzzle Contest * * 

In addition to the foregoing representations that thi^ was a 
“puzzle contest,” and with the fair inference that the first 
series of eighty (80) puzzles would comprise the contest, these 
experienced contest operators set forth a number of obscure and 
vague rules, 8 a reading of which discloses misleading (incon¬ 
sistencies. For example, Rule 2 stated: 

2. A group of 80 puzzles will be offered for solution. 
The solutions to the puzzles will be names of persons or 
places, books, movies, plays or songs, in fact, any name 
which the Editors may consider famous. 

Rule 3 referred to the award of prizes to entrants who by 
their submissions achieved the highest scores. Read in the light 
of Rule 2, the word “submissions” referred to “submissions” of 
eighty (80) puzzles. 

Rule 4 explained the subdivision of the eighty (80) puzzles 
into twenty (20) series of four (4) puzzles each. It also stated 
that when Series No. 1 was received by the operator, the “re¬ 
maining nineteen series” would be mailed to the contestant. 
It provided for the submission of the remaining series in accord¬ 
ance with submission dates printed in each series. 

Rule 5 set the closing date of the contest by requiring sub¬ 
mission of the 20th series, which would be the 77th to the 80th 

puzzles, at not later than June 16, 1945. 

— 

*Set out in full as part of plaintiffs’ advertisement in the Appendix, 
infra, p. 31. 

I 
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Rule 7 contained the statement, “This is a contest of skill,” 
and prohibited the buying or exchanging of answers by 
contestants. 

Rule 8 provided for payment of fifteen cents (15#) with each 
series of puzzles and stated in part that “each contestant who 
submits a complete Group of solutions for this contest will re¬ 
ceive the book selected for the month of July * * *.” At 
the end of Rule 8 the first mention of the possibility of a “tie” 
after the completion of eighty (80) puzzles is made. 

Rule 9 contained both the letter writing and the “tie-break¬ 
ing” phase of the contest. Rule 9 which was both lengthy and 
complex stated: 

* * * In case of ties, if two or more persons tie 
in submitting the correct solutions, then the first two 
or more prizes will be reserved for those contestants 
and will be awarded in the order of accuracy of the sub¬ 
missions of those contestants to a first, and if necessary, 
a second, tie-breaking group of puzzles, divided into 
Series exactly like the first Group. In case a second tie- 
breaking Group of puzzles is necessary, contestants 
eligible to solve same will be required to accompany 
their solutions to this second tie-breaking Group of puz¬ 
zles with a letter of not more than 200 words on the 
subject: “The Puzzle I Found Most Interesting and 
Educational in This Contest.” * * * Only in case 
ties exist after such final tie-breaking puzzles have been 
checked will the letters be considered, and in that event 
they will be judged on the basis of originality in de¬ 
scription and general interest. In case of final ties, 
duplicate prizes will be awarded. * * * 4 

The palpable fiction that the “Hall of Fame” contest was a 
puzzle contest comprising one Group of eighty (80) puzzles was 
further fostered by subsequent actions of the operators. The ad¬ 
vertisements of the contest which appeared in the newspapers 
and in the April issue of Facts Magazine included promises to 
mail all the remaining puzzles in the contest, upon remittance by 
mail of fifteen cents (15#) in coin. As a result, the persons who 


4 The misleading nature of this rule is shown infra, pp. 19, 20, 21. 
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sent solutions to the first four puzzles with fifteen cents (15tf) 
in coin or who requested the remaining puzzles in the contest 
were forwarded a 24-page pamphlet (Exhibit 1-C) containing 
eighty (80) puzzles. Upon the cover of this pamphlet | there 
appeared in large letters the legend: 

ALL 8 0 PUZZLES—OFFICIAL RULES AND DETAILS ON INSIDE PAGES! 

• . • | 

START NOW! SEND IN YOUR ENTRY! ANSWER FORMS INSIDE? 

Page 3 of this pamphlet contained the following statemenjts: 

IN THIS BOOKLET YOU HAVE 

80 PUZZLES—LIST OF PRIZES—ANSWER FORMS—RULES 
READ THESE INSTRUCTIONS CAREFULLY 

* # • 

CAN YOU SOLVE THE 80 PUZZLES? 

There are 80 puzzles in this booklet. Can you | solve 
them? We suggest that before you try to solve 
official puzzles, you study carefully how the 
puzzle * * • *. 

The 80 puzzles are divided in 20 Series of 4 pjizzles 
each. A series consists of 4 puzzles * * *. 

SEND IN YOUR SOLUTIONS 

AS PROMPTLY AS POSSIBLE 

You now have the 80 puzzles, the dates for submitting 
solutions, all rules and details. * * * Address your 
envelope to PUZZLE CONTEST, FACTS MAGA¬ 
ZINE * * *. 

On the cover of this pamphlet was printed: 

BIG CASH PRIZES TO BE WON! 

You can WIN $10,000—$2,000—$1,000—$500 oi* any 
of 500 Prizes! 

This PUZZLE CONTEST is Your Opportunity to 
Win $10,000! 

THERE’S OPPORTUNITY in the pages of this 
booklet—opportunity to win $10,000.00, $2,0(1)0.00, 
$1,000.00 or any other of 500 cash prizes to be pdid to 
those who achieve the highest scores in solving the 
puzzles of this contest in accordance with the rules. 
[Italics supplied.] 


tjhe 80 
sample 
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Look these puzzles over. * * * When you’re sure 
that you have the idea, turn to the 80 official puzzles 
inside this booklet. 

Each puzzle represents a famous name. * * * By 
finding the name each puzzle represents, and sending in 
your solutions in accordance with the rules of the con¬ 
test (as printed on page 2 of this booklet), you give 
yourself the opportunity to win as much as TEN THOU¬ 
SAND DOLLARS! 

THE 80 OFFICIAL PUZZLES AND 
ANSWER FORMS ARE PRINTED INSIDE 

Certainly up to this point in the contest the participant and 
prospective participant were led to believe that this was a puzzle 
contest in which the prizes would be paid to the contestant who 
achieved the highest score for eighty (80) puzzles, and to a very 
small number of close competitors. Thereafter the operators 
forwarded by mail several form letters to contestants. The 
form letters, rather than dispelling the deception, clearly stated 
that the “puzzle contest” would be completed on June 16, 
1945, upon submission of the 77th, 78th, 79th, and 80th puzzle. 
For example, Exhibit 3, a form letter from Judith S. Johnson, 
Contest Editor, addressed to “Dear Friend” advised in part: 
“We have received your Group of 80 Solutions in our contest 
and wish to congratulate you upon your promptness in sending 
your solutions to the 80 puzzles.” 

Exhibit 4 was a printed letter stated to be from Judith S. 
Johnson and addressed to all contestants, advising in part: 

As you undoubtedly know the deadline for sending 

in the solutions to the 80 puzzles is Midnight June 16th. 

# # * 

With the June 16th deadline so close at hand, I would 
like to take this opportunity, in behalf of the Editors of 
Facts to express the hope that you have enjoyed this 
contest, and that, with fairness to one and all you may 
realize your fond expectations. 

May I emphasize what we said at the very beginning 
of the contest, namely: IF YOU ARE ENTITLED to 
win, YOU SHALL WIN. Be sure any .of the remaining 
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80 solutions are mailed before the deadline, June 16th at 
Midnight, and send them in with absolute assurance 
that your entry will receive the most careful, Accurate, \ 
considerate attention. 

Exhibit 5, which was a letter from the contest editor of Facts 
Magazine addressed to “Dear Friend” stated in part: “We have 
received your entry in our contest and we send you herewith the 
complete Group of 80 puzzles.” | 

Exhibit 6 was still another letter addressed to “Dear Friend.” 
It began: “We have received your request for the 80 puzzles 
in our contest and in reply we are pleased to mail same to you 
herewith.” 

Exhibit 7 was a form letter, addressed to “Dear Friend” by 
Judith S. Johnson, enclosing a number of specimen questions 
and answers regarding the conduct of the contest. ($ee Ex¬ 
hibits 7-A through 7-F). On 7-B there is this questiofi: 

Q. Where will the correct solutions and the names of 
the winners be announced? 

A. The winners’ names as well as the correct solutions 
will be published in FACTS Magazine after the contest 
is closed and submissions checked and judged, i 
Another question on the page read: 

Q. If I solve all 80 puzzles correctly, will I get ai prize? 

A. If you are the only person in the contest to cor¬ 
rectly solve all 80 of the puzzles, then and in that event 
you will automatically be entitled to the first* prize. 
However, if other persons also correctly solve 80 puzzles 
and thereby become tied with you, then the procedure as 
to the breaking of ties and the determination of winners 
follow the provisions as set forth in Rule 9 of the Official 
Rules to which you are referred now. 

If the plaintiffs in their literature had revealed that this con¬ 
test would require more than eighty (80) puzzles, and (would 
eventually be determined by a letter writing contest, it is incon¬ 
ceivable that the participants would have been as numerous. 
Certainly the Postmaster General was entitled to find that the 
statements representing the contest to be a puzzle contest^ com¬ 
prising eighty (80) puzzles were half truths and misrepresent a- 

695681—16 - 2 
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tions of fact, especially as the plaintiffs knew (infra, pp. 16,17, 
18) that the contest would comprise more than eighty (80) 
puzzles. 

In Equitable Co. v. Halsey, Stuart & Co., 312 U. S. 410, 425, 
the late Chief Justice Stone in writing the opinion of the Court 
quoted with approval the A. L. I., Restatement of Torts as fol¬ 
lows: “Section 529 states: ‘A statement in a business transac¬ 
tion which, while stating the truth so far as it goes, the maker 
knows or believes to be materially misleading because of his 
failure to state qualifying matter is a fraudulent misrepresenta¬ 
tion/ Such a statement of a half truth is as much a misrepre¬ 
sentation as if the facts stated were untrue.” Fraud or decep¬ 
tion may be by implications reasonably derived therefrom by 
the reader, as well as by express words. Stum v. United States, 
(C. C. A. 8th) 27 F. 2d 575, 579; Harrison v. United States, 
(C. C. A. 6th), 200 Fed. 662, 665. 

B. This contest was represented as one which would be decided by solutions 
to puzzles and not by the writing of letters 

While holding out to the public that this contest comprised 
eighty (80) puzzles, the plaintiffs knew that the contestants 
would be required to submit “tie-breaking” puzzles. They 
knew, as will now be shown, that this contest would be decided 
primarily by letter writing rather than by solving puzzles. 

Publishers Service Company, Inc., prior to 1941, had con¬ 
ducted 100 contests designed to increase newspaper circulation 
(Tr. 133, 143). Some of these contests also involved the solu¬ 
tion of rebus puzzles (Tr. 134). Mr. Sarazen, Executive Vice 
President of Publishers Service Company, Inc., Vice President 
of Literary Classics, Inc., Editor of Facts Magazine and Vice 
President of Read Magazine, Inc. (Tr. 131), originally testified 
that in a dozen rebus contests operated by Publishers Service 
Company, Inc., prizes were awarded solely by judgment of puz¬ 
zles (Tr. 136). On cross-examination he admitted that these 
dozen contests were run between 1928 and 1941 and that some of 
them might not have been rebus contests (Tr. 149). Since 1941, 
according to Mr. Sarazen’s testimony, no contests conducted by 
the plaintiffs have been decided without consideration of a 
letter or essay (Tr. 149). Colonel Theodore Arter, President 
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of Publishers Service Company, Inc. (Tr. 86), testified that 
during the war, Publishers Service Company, Inc. commenced 
operating contests for its own benefit and for the benefit of 
its subsidiaries and, that since 1941 it has conducted three 
rebus contests for its own benefit (Tr. 96). These rebus icon- 
tests which were practically the same as the “Hall of Fame” 
contest were “Music Appreciation,” “All-American” and 
“Read” (Tr. 102). Therefore, in all rebus contests operated 
by and for plaintiffs’ benefit or for the benefit of subsidiary 
corporations prizes were awarded on the basis of letters or 
essays which were submitted with “tie-breaking” puzzles, i 

The All-American contest which was conducted in 19421 and 
1943 was advertised similarly to the present contest on at na¬ 
tion wide scale (Tr. 57). It too involved an original series of 
rebus puzzles and two “tie-breaking” series (Tr. 38, 150) with 
a similar scale of fees 8 and a double prize feature (Tr. j41). 
In that contest all of the original group and the first “tie¬ 
breaker” group of puzzles were correctly solved by 77,000 per¬ 
sons. In the second “tie-breaker” group 55,000 of the 77,000 
or 71.42% were correct in their solutions and therefore had 
their essays judged (Tr. 40,150). Upon that basis in the Cur¬ 
rent contest 19,170 of the 27,000 contestants eligible to submit 
solutions to the second “tie-breaker” group of puzzles could 
be expected to be correct in their solutions and therefore eligi¬ 
ble to have their letters judged. Obviously, these puzzles Were 
not difficult, as 35,000 participants were able to solve the first 
group of eighty (80) puzzles which purportedly comprised the 
entire contest. 

The simplicity of the first “tie-breaker” series of puzzlejs is 
indicated by the fact that only 8,000 of the 35,000 participants 

5 The receipts in the All-American contest were $l,4. r >0,000 with costs of 
$1,250,000 (Tr. 68). As of August 20, 1945, receipts in the current contest 
were $767,441.90, and expenses $936,843.71 (Tr. 165). This includes! re¬ 
mittances on the first 80 puzzles and the first “tie-breaker” (Tr. 171). fThe 
expenses include $14,000 for rent for the entire premises occupied by Pub¬ 
lishers Service Company, Inc., and by its subsidiaries (Tr. 173); $114^000 
payroll item which includes salaries for Mr. Sarazen, $40,000 per year (Tr. 
175), Colonel Arter $15,000 a year, Mr. Lee $12,500, a Mr. Meyer $10,i000, 
Miss Fertel $12,500 (Tr. 183). The $18,028.19 general office expense is also 
an over-all item (Tr. 175). 
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failed to solve them correctly. On a percentage basis this 
meant that over 77% of this group were eligible to submit solu¬ 
tions to the final “tie-breaker” series. In accordance with the 
results of the first “tie-breaking” group of puzzles in the cur¬ 
rent contest, 20,790 of the 27,000 participants could be ex¬ 
pected to solve correctly the second “tie-breaking” series. 
Presuming that the operators continued to offer so-called “tie- 
breaking” puzzles, in a third “tie-breaking” series 16,008 per¬ 
sons could be expected to solve them correctly; a fourth “tie¬ 
breaking” series approximately 12,326 persons. Even after 
fifteen such “tie-breaking” series there would still be approxi¬ 
mately 533 contestants. Such a result conceivably could not 
be obtained in a “tie-breaking” series of puzzles seriously de¬ 
signed to eliminate. A few persons may in an elimination 
contest arrive at the same answer. However, when 77% of 
the contestants can solve “tie-breaking” puzzles, this is clearly 
not mere chance nor inadvertence. Obviously, this was in¬ 
tended to be a letter writing contest although the contestants 
were given little opportunity to find this out. 

Mr. Sarazen had informed Post Office Inspector Boyle at the 
outset of the present contest that it was to be conducted in 
the same manner as the “All-American” contest (Tr. 181) and 
had indicated that it would not stop at eighty (80) puzzles 
(Tr. 57, 58) and that letters would be required (Tr. 41). In 
fact, the operators knew so well that this contest would be de¬ 
cided by letter writing that on June 22, 1945, only a few days 
after the deadline for the submission of the original eighty (80) 
puzzles, they had already contracted with the Reuben H. Don¬ 
nelley Corporation to have the letters judged (Tr. 58, 151). 

In Tyler v. Savage , 143 U. S. 79,98, the Supreme Court stated 
that “* * * suppression of a material fact, which Tyler was 
bound in good faith to disclose was equivalent to a false repre¬ 
sentation. Stewart v. Wyoming Ranche Co., 128 U. S. 383, 
388.” Similarly in Charles Hughes <Sc Co. v. Securities and 
Exchange Commission (C. C. A. 2nd), 139 F. 2d 434, 437, the 
Court stated: “The law of fraud knows no difference between 
express representation on the one hand and implied misrepre¬ 
sentation or concealment on the other. Strong v. Repide, 213 
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U. S. 419, 430, * * *; United States v. Brown, 2 Cir., 79 F. 
2d 321, certiorari denied 295 U. S. 650.” At the very, least, 
there was substantial evidence upon which the finding of the 
Postmaster General could be justified. 

This contest was offered to the general public, which un¬ 
doubtedly includes the unwise and credulous as well as the 
able and vigilant. In Farley v. Heininger, 70 App. D. C. 200, 
105 F. 2d 79, 84, certiorari denied 308 U. S. 587, this Court 
stated: “That the artifice practiced upon the public may ]have 
gone undiscovered and may have even met with complete! suc¬ 
cess is of no consequence. As was said in O'Hara v. United 
States, 6 Cir., 129 F. 551, 555: ‘Schemes to defraud depend for 
success not on what men can do, but upon what they may be 
made to believe, and the credulity of mankind remains yei un¬ 
measured/ ” 

. The “hedge clause” in Rule 9, “Upon entering the contest, 
the entrant is asked to realize that the sponsor anticipates that 
a large number of persons may enter the contest and thjat a 
large number may solve one, two or all three of the Groups of 
puzzles, and that the sponsors will not make known the number 
of persons competing in any phase of the contest, irrespective 
of how large or how small that number may be,” showed that 
the plaintiffs foresaw and banked on this development. Upon 
reading Rule 9 in its entirety • it was apparent that the “hedge 


"*‘9. Neatness will not count. Do not decorate your answers. Just |sub¬ 
mit your solutions in accordance with the rules. In case of ties, if two or 
more persons tie in submitting the correct solutions, then the first two 
or more prizes will be reserved for those contestants and will be awarded 
in the order of accuracy of the submissions of those contestants to a first, 
and if necessary, a second, tie-breaking Group of puzzles, divided into Series 
exactly like the first Group. In case a second tie-breaking Group of puzzles 
is necessary, contestants eligible to solve same will be required to accom¬ 
pany their solutions to this second tie-breaking Group of puzzles with a 
letter of not more than 200 words on the subject: “The Puzzle I Found Most 
Interesting and Educational in This Contest." All tie-breaking Series must 
be qualified in accordance with the provisions of Rule No. 8. Only in case 
ties exist after such final tie-breaking puzzles have been checked will [the 
letters be considered, and in that event they will be judged on the basis 
of originality in description and general interest. In case of final ties, 
duplicate prizes will be awarded. Upon entering the contest, the entrant 
is asked to realize that the sponsor anticipates that a large number of 
persons may enter the contest and that a large number may solve one, jtwo 
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clause” lost much of its meaning. Preceding it was the lengthy 
discussion of the so-called “tie-breaking” series of puzzles. 
There the statement was made that “if two or more persons 
tie * * * the first two or more prizes will be reserved 
* * * and will be awarded in the order of accuracy of the 
submissions of those contestants to a first, and if necessary, a 
second tie-breaking Group * * *. Only in case ties ejdst 
after such final tie-breaking puzzles * * The impression 
was thereby created that even if “tie-breaking” puzzles were 
necessary only a small number, two or more, would participate. 
This impression colored the statement “that a large number of 
persons may solve one, two or all three Groups of puzzles” and 
that the number will not be made known “irrespective of how 
large or how small that number may be.” As the plaintiffs 
knew that a large number of contestants would solve their puz¬ 
zles, this clause was merely an attempt at self-exoneration to 
avoid the consequences of misrepresentation, suppression and 
fraud. Such self-exoneration is frowned upon by the Courts. 

In Equitable Co. v. Halsey, Stuart & Co., 312 U. S. 410, 419, 
the Supreme Court commented unfavorably upon stipulations 
by which one attempts to avoid the consequences of false 
statements fraudulently or recklessly made. The rule may also 
be stated that the law will not give effect to a stipulation 
intended to grant immuniy to fraud. United States v. Atlantic 
Dredging Co., 253 U. S. 1; Passaic Valley S. Com’rs v. Holbrook, 
Cabot & Rollins Corp., (C. C. A. 3rd), 6 F. 2d 721, certiorari 
denied 269 U. S. 582; New York Life Ins. Co. v. Gay, (C. C. A. 
6th), 36 F. 2d 634, certiorari denied 284 U. S. 624. 

C. The impression was created that this contest would at most cost three 

dollars 

The plaintiffs sought to create the impression that the only 
fees to be paid by the contestant, were the fees which he sub¬ 
mitted with the solutions to the first group of puzzles. The 

or all three of the Groups of puzzles, and that the sponsors will not make 
known the number of persons competing in any phase of the contest, irre¬ 
spective of how large or how small that number may be. FACTS Magazine 
reserves the right to offer contestants the opportunity to win increased 
prizes, or to offer consolation prizes or additional prizes at any time prior 
to the conclusion of the contest.” 
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advertisements (Exhibit 1) stated: “To qualify your solutions 
for a prize, as provided under the Rules, enclose 15 cents in 
coin with each Series* of four puzzle solutions.” This state¬ 
ment is also contained in the advertisement which appeared 
in Facts Magazine (Exhibit 1-A) and in the Booklet jof 80 
puzzles (Exhibit 1-C). 

Even after reading the entire advertisement and alf the 
Rules up to and including Rule 7, the average contestant was led 
to believe that the maximum contribution required was Three 
Dollars ($3.00). The only reference was to the original twenty 
(20) series of four (4) puzzles each. It follows that the State¬ 
ment in Rule 4: “All Series must be qualified in aceordancej with 
Rule No. 8,” meant all of the original twenty (20) series must 
be so qualified. Rule 8 did not dispel this belief. It stated: 

8. To qualify for a prize, the contestant is required to 
accompany each Series of four solutions with 15 ceiits in 
coin. Each contestant who submits a complete Grotip of 
solutions for this contest qualified in accordance with 
the Rules will receive the book selected for the month 
of July by the Literary Classics Book Club. Any j con¬ 
testant who becomes eligible to submit, and who does 
submit, a Group of qualified tie-breaking solutions,) will 
receive the following months Book Club selection. 
Entrants who for any reason drop out of the contest 
before sending in the Group of 80 solutions will receive 
a set of Quotations by Famous Statesmen. 

It is observed that in the middle of Rule 9, the longest) and 
most complicated of the ten rules, the statement, “all I tie¬ 
breaking Series must be qualified in accordance with the provi¬ 
sions of Rule No. 8,” appeared. This statement did not detract 
from or limit the meaning of Rule 8 which was that it was neces¬ 
sary to qualify with each series of the original twenty (20) puz¬ 
zles. Read fairly, it implied that the original payment of Three 
Dollars ($3.00) qualified the contestant for the “tie-breaking” 
group of puzzles. The second sentence of Rule 8 contained! the 
words “Each contestant qualified in accordance with the Rules”. 
These words referred to the past act of qualifying for the first 


I 

i 

i 

! 


22 


group of puzzles thereby indicating that there was only one act 
of qualification. The third sentence of Rule 8, “Any contestant 
who becomes eligible to submit, and who does submit, a Group 
of qualified tie-breaking solutions, will receive the following 
month’s Book Club selection”, referred to eligibility to submit 
a group of “qualified tie-breaking solutions”. Presumably 
eligibility depended upon correct solution of the first group of 
puzzles rather than continued payment of 15 cents per series 
in the “tie-breaking” group. - “Qualified,” as heretofore stated, 
depended upon payment of Three Dollars ($3.00) with the 
original eighty (80) puzzles. 

Of course, a prospective contestant could hardly be expected 
or required to consider this scheme word for word. “Advertise¬ 
ments are intended not ‘to be carefully dissected with a dic¬ 
tionary at hand, but rather to produce an impression upon’ 
prospective purchasers.” Aronberg v. Federal Trade Commis¬ 
sion, (C. C. A. 7th) 132 F. 2d 165, 167. The contestant was 
entitled to look at the scheme as a whole and to rely upon the 
representations made by the operators. Of course, before the 
contestant could appreciate that the puzzles would eventually 
cost Nine Dollars ($9.00) it was necessary for him to realize 
there would be three groups of puzzles. Here again, the opera¬ 
tors knew that the contest would require both “tie-breaking” 
groups and would, therefore, result in an expenditure of Nine 
Dollars ($9.00). Direct statements, numerous inferences and 
innuendoes in the advertisements and letters clearly indicated 
to the contestant that this contest would cost him Three 
Dollars ($3.00). 

The scheme to wring as much money as possible from the 
contestant was implemented by the double prize offer and 
thereafter by an announcement by letter dated August 15,1945 
(Exhibit 10-G) of an offer to quadruple the prizes. This let¬ 
ter was followed by a letter dated August 16, 1945 (Exhibit 
10-H) and by one August 17, 1945 (Exhibit 10-1), telling the 
27,000 contestants who had solved the first group of puzzles 
and the first group of “tie-breakers” that they could now be¬ 
come eligible for increased prizes by subscribing for books 7 at 


7 No mention was made of the particular books to which subscriptions 
were offered but merely the statement, “Whether you wish to remain in 


the rate of Three Dollars ($3.00) per month up to twelve 
months. This letter was in turn followed by a similar jletter 
dated August 18, 1945 * (Exhibit 10-K). 

The 27,000 tied contestants, who were offered an opportunity 
to increase their prizes, had been led to believe by the advertise¬ 
ments and other literature that at best only a small number 
of persons would be tied in the final stage of the contest^ In 
this state of mind they could hardly refuse to subscribe espe¬ 
cially when the subscription or lack thereof “must become a 
part of your file in the contest, and must be mailed back to us, 
postmarked before Midnight, Saturday, August 25th.” j 

The primary purpose of the contestants was to compete for 
prizes in a puzzle contest. The fact that books may have ibeen 
offered was secondary. As so well said in Edwards v. United 
States (C. A. A. 6th), 249 Fed. 686, 689, * * * “but we 
think there was no purpose to hold that there must necessarily 
be an intent to get another’s money without giving value for 
it; an intent to get it by misleading the owner in any particu¬ 
lar that affects his completely intelligent consent may be suffi¬ 
cient. See Bettman v. U. S. (C. C. A. 6th), 224 Fed. 819, 140 
C. C. A. 265.” | 

The contestant undoubtedly entered this contest expecjting 

to spend Three Dollars ($3.00). However, 27,000 contestants . 

— 

the Book Club for eight months, six months, four months or two months 
longer is naturally something you must decide for yourself. As we I said 
before, we stand ready to pay these huge added amounts to winners 
on the basis of the length of membership of the winners in the £ook 
Club, our purpose in appropriating this large extra amount of money for 
prizes being to sell more of the Book Club books in oi*der to obtain] the 
advantages and economies that accrue from large production for a large 
membership.” 

• It stated in part, “Between now and Midnight of Saturday, August 25th, 
you have the problem of deciding whether you wish the eligibility to Com¬ 
pete for the maximum of $40,000, or whether the amount for which you 
wish to become eligible to compete shall be $35,000, $30,000, $25,000 dr a 
lesser amount. * • * First let me say that we hope you will decide to 
become eligible to compete for the maximum award that can be woft in 
the contest, $40,000, but at the time we trust you will do so only if you really 
and truly want the Book Club books which you will receive for the money 

you pay. * * * Permit me to point out once more that the Appendage 
must become part of your file in the contest, and must be mailed back to us, 
postmarked before Midnight, Saturday, August 25th.” 
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spent Nine Dollars ($9.00). Some spent Forty-five Dollars 
($45.00). How many paid extra money is not a part of the 
record. We do know, however, that in the. “All-American” 
contest of the 77,000 final entries approximately 44,000 paid 
.extra fees for the double prize feature (Tr. 60). In the current 
contest 8,000 other participants spent Six Dollars ($6.00) and 
55,000 spent Three Dollars ($3.00). Simple puzzles, a consola¬ 
tion contest, simple “tie-breakers,” and increased prize offers 
show the plan not as a puzzle contest to advertise Facts Mag¬ 
azine and Literary Classics Book Club, but as a money making 
scheme designed to defraud the public. In so finding the 
Postmaster General was justified by the evidence of record. 9 

In Federal Trade Commission v. Standard Education Society 
et al., 302 U. S. 112, the Supreme Court in handing down a 
decision under another statute designed to protect the public 
(Federal Trade Commission Act, U. S. Code Title 15, Section 
52), stated at page 116; 

The fact that a false statement may be obviously false 
to those who are trained and experienced does not 
change its character, nor take away its power to deceive 
others less experienced. There is no duty resting upon 
a citizen to suspect the honesty of those with whom he 
transacts business. Laws are made to protect the trust- 

* The plaintiffs, contrary to well settled principles, by an affidavit of Harry 
Walsh Lee. (App. 64) introduced new evidence before the court l>elow. 
As noted in point I of this argument, “the court may not take evidence 
de novo, but must determine the correctness of the ruling solely on the basis 
of the record made before the administrative officer or body” (Cases cited, 
supra, page 7). 

Paragraph 14 of the affidavit states that, “the announcement and rules 
of the ‘Hall of Fame’ contest were presented to Mr. Gregory of the office of 
the Solicitor to the Postmaster General for review. He passed them 
as mailable.” Mr. Gregory by affidavit stated: “that this statement Is 
absolutely incorrect and the facts of the matter are quite to the contrary.” 
Even if Mr. Gregory had passed the announcement and rules as mailable, 
the Government is not bound by acts of its agents in permitting what the 
law does not sanction. Utah Poioer d Light Co. v. United States, 243 U. S. 
389, 409; United States v. San Francisco, 310 U. S. 16; Swiss Nat. Ins. Co. v. 
Crowley, 78 App. D. C. 1, 136 F. 2d 265, certiorari denied 320 U. S. 763. 

The opinion below does not indicate whether the Court gave any effect to 
the affidavit It is entitled to no weight here to upset the record before the 
Postmaster. 
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ing as well as the suspicious. The best element of jbusi- 
ness has long since decided that honesty should govern 
competitive enterprises, and that the rule of caveat 
emptor should not be relied upon to reward fraud and 
deception. 


The fraud here, however, lies in the fact that, “If a party 
conceals a fact that is material to a transaction, knowing that 
the other party is acting on the assumption that no such fact 
exists, the concealment may be as much a fraud as if the ex¬ 
istence of the fact were expressly denied, or the reverse of it 
expressly stated. * * * Actionable fraud, it has been held, 
may be perpetrated by encouraging and taking advantagej of a 
delusion known to exist in the mind of the other party. 
* * * Fraud may consist in silence as well as in actual out¬ 
spoken misrepresentation, and there are circumstances when 
the suppressio veri may be reprehensible as the suggestio f^lsi.” 
The Kaljarli, (C. C. A. 2d). 277 F. 319,400, cited with approval 
in United States v. De Francis, 60 App. D. C. 207, 50 F. 2d 497. 

It is submitted that the scheme here in question calls foir the 
application of the rule stated by this Court in Farley v. Sim¬ 
mons, 69 App. D. C. 110, 99 F. 2d 343, 346, certiorari dehied 
305 U. S. 651: 


The Postmaster General was entitled to considerj the 
whole of the advertisement, and it was not unreasonable 
for him to conclude that, despite the use of the words 
“No obscenity” therein, obscene material was being 
promised. In respect of this see the following cases 
holding that even if an advertisement is so worded as 
not to make an express misrepresentation, nevertheless, 
if it is artfully designed to mislead those responding to 
it, the mail fraud statutes are applicable. McCarthy v. 
United States, 2 Cir., 187 F. 117,1911 ; Oesting v. United 
States, 9 Cir., 234 Fed. 304, 1916, certiorari denied 242 
U.S.647 * # * 

* * * 

The principal question before the Postmaster Gen¬ 
eral was, therefore, an ordinary question of fact, to yrit, 
the question what, under all of the circumstances of [the 


I 



case made to appear in the hearing before the Assistant 
Solicitor, were the representations and promises in the 
advertisements of the appellee reasonably intended to 
cause the reader thereof to believe in respect of the 
nature of the material offered for sale. 

Application of the rule of that case clearly supports the 
view that it was not unreasonable for the Postmaster General, 
considering “the whole of the advertising” and the entire 
scheme, to find that the contest was misrepresented to pro¬ 
spective contestants and that fraud and deception was thereby 
practiced. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the District Court should be reversed and that 
judgment should be entered for the defendant dismissing the 
complaint. 

John F. Sonnett, 

Assistant Attorney General. 
Edward M. Curran, 

United States Attorney, 

Sidney S. Sachs, 

Assistant United States Attorney, 

Attorneys for the Appellant. 

Of Counsel: 

J. Francis Hayden, 

Special Assistant to the Attorney General. ■ 
Rodolfo A. Correa, 

Attorney, Department of Justice . 
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APPENDIX 

• . . • • ■ ■ ■ • •. 'i 

FRAUD ORDER ISSUED BY THE POSTMASTER GENERAL 

EXHIBIT A-9, FILED OCTOBER 16, 1945 

.*•’ . *■ * | 

Post Office Department, I 

I 

Washington, October 1, 1946. 

Order No. 29273 

It having been made to appear to the Postmaster General, 
upon evidence satisfactory to him, that Puzzle Contest, Facts 
Magazine; Contest Editor, Facts Magazine; Judith S. Jolinson, 
Contest Editor; Miss J. S. Johnson, Contest Editor; Contest 
Editor, Facts Magazine; and Heniy Walsh Lee, Editor in Chief, 
Facts Magazine, and their officers and agents as such, ai New 
York, New York, are engaged in conducting a scheme or device 
for obtaining money through the mails by means of falsfe and 
fraudulent pretenses, representations, and promises, in viola¬ 
tion of sections 259 and 732 of title 39, United States Code, 
said evidence being more fully described in the memorandum 
of the Solicitor for the Post Office Department of the date of 
September 17,1945, and by authority vested in the Postmaster 
General by said laws the Postmaster General hereby forbids 
you to pay any postal money order drawn to the order of said 
concerns & parties and you are hereby directed to inform the 
remitter of any such postal money order that payment thereof 
has been forbidden, and that the amount thereof will be 
returned upon the presentation of the original order or a 
duplicate thereof applied for and obtained under the regula¬ 
tions of the Department. 

And you are hereby instructed to return all letters, whether 
registered or not, and other mail matter which shall arrive at 
your office directed to the said concerns & parties to the post¬ 
masters at the offices at which they were originally mailed, to 
be delivered to the senders thereof, with the words “Fraudu¬ 
lent: Mail to this address returned by order of Postmaster 
General” plainly written or stamped upon the outside of such 
letters or matter. Where there is nothing to indicate whoj are 
the senders of letters not registered or other matter, you j are 
directed to send such letters and matter to the appropriate 
dead letter branch with the words “Fraudulent: Maul to this 
address returned by order of Postmaster General” plainly 
written or stamped thereon, to be disposed of as other dead 
matter under the laws and regulations applicable thereto.! 

(Case No. 50069-F.) 

(Signed) Robert E. Hannegan, 

Postmaster General. 

To the Postmaster, 

New York, New York. 

( 27 ) 
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Post Office Department, 

Office of the Solicitor, 
Washington, September 17, 1945. 

F. & L. Docket 14/393 

In the Matter of Charges That Puzzle Contest, Facts 
Magazine; Contest Editor, Facts Magazine;Judith S. 
Johnson, Contest Editor; Miss J. S. Johnson, Contest 
Editor; Contest Editor; Facts Magazine; and Henry 
Walsh Lee, Editor in Chief, Facts Magazine, at New 
York, New York, 

Are Engaged in Conducting a Scheme for Obtaining Money 
Through the Mails by Means of False and Fraudulent Pre¬ 
tenses, Representations, and Promises, in Violation of 39 
U. S. Code 259 and 732 (Sections 3929 and 4041 of the Re¬ 
vised Statutes, as Amended). 

Memorandum for the Postmaster General Embodying 
a Finding of Fact and Recommending the Issuance of 
a Fraud Order 

Under date of June 26, 1945, a copy of the memorandum 
of charges in this case, on file in this office, against the concerns 
and parties named in the caption hereof, was forwarded to the 
postmaster at New York, New York, for delivery to the respond¬ 
ents. The memorandum of charges was accompanied with a 
letter addressed to the concerns and parties named therein, call¬ 
ing upon them to show cause on July 16, 1945, at this office, 
why a fraud order should not be issued against them. Under 
date of June 29, 1945, the postmaster advised this office that 
the memorandum of charges had been delivered to the ad¬ 
dressees and a receipt therefor signed by E. Fertel (shown to be 
Esther Fertel, Treasurer) was obtained by the delivering clerk. 

Under date of July 12,1945, this office received a letter from 
a Washington law firm entering appearance on behalf of the 
respondents and requesting a thirty days’ postponement of 
the hearing, which was accordingly continued, until August 14, 
1945. Demand for a further continuance was later made, and 
in response thereto the hearing date was again postponed to 
September 4,1945, with the following provision: 


“In view of the 69 day period of preparation 
in this case, which, I am advised, involves a fairly sim¬ 
ple set of facts well known to your client, it is requested 
that you file at the termination of the hearing any brief 
which you desire to present and also be prepared to then 
argue the case, if oral argument is desired by you.’j 

The hearing was commenced on Tuesday, September 4,1945, 
and concluded the next evening. Counsel was granted ah ad¬ 
ditional day to file the brief mentioned above. However, at 
the conclusion of the hearing the merits of the case both as 
to the law and the facts were argued before the hearing Officer 
by counsel lor the Government and for the respondents, j The 
hearing was attended on behalf of the respondents by Colonel 
Theodore Arter, President of the Publishers Service Co., line., 
owners of the enterprise; also by Mr. Paul Sarazen, Executive 
Vice President; Miss Esther Pertel, Secretary-Treasurer;! Mr. 
Henry Walsh Lee, Editor-in-chief of Facts Magazine, and by 
Mr. F. Harvey Morse, a sales representative of the Reubeh H. 
Donnelley Company. The respondents were also represented 
by New York and Washington counsel. 

The transcript of the proceedings of the hearing, together 
with all exhibits received in evidence and also exhibits marked 
for identification but not received in evidence, is by this refer¬ 
ence made a part hereof. 

In view of the extended continuances, respondents were al¬ 
lowed only one additional day to file their brief, as explained 
above. The said brief has now been received and considered. 

The entire record in this case, including the brief of 1 , re¬ 
spondents, has been carefully considered before finding the 
facts and making the recommendations hereinafter appeaijing, 
and the same is submitted herewith. 

The memorandum of charges alleges that the respondent 
concerns and parties named in the caption hereof are engaiged 
in conducting a scheme for obtaining money through the mails 
by means of false and fraudulent pretenses, representations 
and promises as follows: j 

It is charged that under the above names (set fourth 
in the caption hereof) the Publishers Service Co., Ipc., 




is engaged in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent 
pretenses, representations and promises, in violation of 
39 U. S. Code 259 and 732 (Sections 3929 and 4041 of the 
Revised Statutes, as amended), which said scheme is in 
substance and effect as follows: 

Said concern operating as aforesaid is obtaining and 
attempting to obtain various remittances of money 
through the mails from divers persons as fees accom¬ 
panying solutions submitted in a so-called “Hall of 
Fame” contest upon pretenses, representations and 
promises, contained in advertisements and written and 
printed matter sent through the mails to the effect: 

The said “Hall of Fame” contest is a puzzle contest in 
which the prizes will be awarded for the correct solution 
of puzzles; 

That there exists a probability -that the contestant 
will become a prize winner merely by the submission of 
correct solutions to the first group of 80 puzzles; 

That the only fees to be paid by the contestant, even 
though it becomes necessary that he participate in the 
later phases of the contest, are those fees which he sub¬ 
mits with his solutions to the first series of puzzles; 

Whereas, in truth and in fact, all of the said pretenses, 
representations, and promises are false and fraudulent. 

Post Office Inspector F. D. Boyle, who investigated the use 
of the mails by respondents, appeared and testified as a wit¬ 
ness for the Government. His testimony shows that the re¬ 
spondent corporation, Publishers Service Co., Inc., has been 
engaged in conducting contests for newspapers, publications, 
and other customers. Facts Magazine is a division of Read 
Magazine, and the latter is a subsidiary of Publishers Service 
Co., as is also another organization known as Literary Classics, 
Inc. The testimony of the inspector, as well as that given in 
behalf of respondents by the Secretary-Treasurer of respondent 
corporation, shows that the officers of the latter also hold the 
same positions as officers of the above-named and other sub¬ 
sidiary organizations. These officers have heretofore been 
enumerated. 
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During recent years, at least since 1941, Publishers Service 
Co. has largely confined its contest promotional efforts to those 
contests which were sponsored by itself directly or through its 
subsidiaries. Such contests include the so-called Music Ap¬ 
preciation Contest conducted in 1941-42 by Music Apprecia¬ 
tion, Inc., a subsidiary; All-American Contest in 1942-43; 
Read Magazine Contest in 1943-44, and the current contest 
conducted for Facts Magazine and Literary Classics Inc., 
known as the “Hall of Fame Contest” commencing in April 
of 1945. 

The so-called “Hall of Fame Contest” which was commenced, 
as stated, in April, 1945, and which is still uncompleted, has 
been advertised in newspapers and periodicals of national cov¬ 
erage. The advertisements invariably refer to and designate 
this enterprise as a “Puzzle Contest.” A typical advertise¬ 
ment, published April 3, 1945, is photostatically reproduced 
below: 

The April, 1945, issue of Facts Magazine (Gov. Ex. 1-A) 
contains the matter appended hereto in photostatic form.j 

Typical examples of the puzzles offered for solution in the 
current contest are shown in the attached photostat (Gov. 
Ex. 1-C) 

The advertisement of this contest contained in the April 
1945 issue of Facts Magazine (Gov. Ex. 1-A) included the 
following representation: 

WE WILL MAIL YOU ALL THE OTHER 
PUZZLES IN THE CONTEST 

The four puzzles on these two pages comprise Series 
No. 1 of the contest. Fill in your solutions to these four 
puzzles on the Official Entry Form which appeals on 
Page 53. Mail your solutions as promptly as possible. 
Send in only the ENTRY FORM. Do not enclose the 
puzzles themselves. As soon as we receive your Solu¬ 
tions to these 4 puzzles (Series No. 1), we will mail you 
the additional puzzles. 

Persons who remit 15 cents in coin as requested by thii ad¬ 
vertisement of the contest which appeared in Facts Magazine 

695681—16-3 
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FIRST 4 OJFFICUl ?UZZl£ 


on HtXl 2 PAGES 


500 

CASH PRIZES 


Accept thii oordial invitation from FACTS 
enter its puzzle contest. Here is your opportunity 
to'win $10000, $2,000, $1,000 or any <rf 500cash 
prizes totaling $17,500. 

. The j p cdu a this c o n test ere divided into 20 Sido d 
4 puzzles each. Yoo wiU &td the 1st Senas (Pozzies 1*4) 
eo the next two pacts- Solve these puzzles and send in 
your solutions as promptly as pomibih. When we receive 
your solutions to Series No. 1. we util mail yoo the rsoMio- 
int Series of puzzles. The Rules are printed in full on 
Pace 52.'Please -read them carefully and be sure yoo 
understand them. 

first of Afl:— Study (he Sample Puzzle ! 

Printed at the Right J 

Study the sample puzzle end explanation on Page 49 baiose 
trying to solve the first 4 official puzzle*. Once wu under¬ 
stand how the sample puzzle is solved, you are*reedy for 
the fine 4 official puzzles printed on pacts SO and SL 

Mail Your Solutions a* P r o mp t l y as Potstbl* 

Your solutions to Series No .1 should be filled in on the 
EntiyPorm printed on pace S3, and mailed as promptly 


SECOND PRIZE 

$ 2 , 000.00 

THIRD PRIZE 

$ 1 , 000.00 

. $ 500.00 

. $25040 

. $250.00 

.. . $25000 

. $15040 

, $10040 

. . .... $10040 

$240040 


CPO O - 46 - 695681 (Face p. 31) No. 2 
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How You Proceed: 

You have the opportunity, to wm $10,000. 

or any of 500 cash prizes it 


$ 2 , 000 , $1 

this contest pacts magazine invites yon to 
enter this contest and assures you that your 
solutions to the puzzles and everything «o«K 
ceming your entry will receive prompt, accu¬ 
rate and efficient consideration. 

By reading these instructions carefully, and by fol¬ 
lowing the rules, you win know exactly what to do ia 
•rder to give yourself the best possible opportunity to 


1st Prize 

2adPrize. 


4th Prize * . • 
5tl» Prize • . • 
4th Prize . . . 
7th Prize • 

Mt Prize • . * 
9th Prize . » « 
10th Prize . . 
Next 90 Prizes 
eochMO • • • 
Next 400 Prizes, 
each *5.00 . . 


Tb«w tn SO punks ia this booklet. Cm jw s e he 
them? 

W« M||Mt that bcfen you try to solve the SO offi¬ 
cial punks, you study careftiHy how tho umpli punk 
was solved «ft tho front ps(« of this, booklet. Ak, 
study tho solution of tho s o —p k punk on tho pop* 
at tho Mt Reme mb er, tho solutions to thus pua- 
itos wgj rsprsisut KAMSS-oamoa of pirtoat, place* 
oumos, boohs, plays, soft, ia Cxt.att kinds of aaa saa> 




fied. Wat la pocBdssIbk You oaas saal os many 
Arts war Forms h tho mow oa o o to po os you 
wish, Thus, k 4a entirety permissible to send 
to your solutions te advance of tho dates speci¬ 
fied la afakh oveaC Chaco any ho soma weeks ( 
hs which you oQ mat bo tnailme ooluf <ony duo ' 
t» tho Ctet that fed have previously mailed 
tbs solutions lor such weeic* 

ui&r'.'i 7' 


' •, ( .^w ■ ' ‘p * 1 v* ’<j m»■"*■ : %< 

a 09. MOW WAVS the 80 puzzles, tho dates Car wbauttiag 
solutions, and 08 ivies and details. Send la your aoluliono on 
promptly as poaubfe, Try to Win $ 10 , 000 , $ 2 , 000 , $ 1,000 or any 
of 500 prize* Address your envelop* to puzzi.c oosrresr. Facta 
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THE 80 OFFICIAL PUZZLES AND 
ANSWER FORMSAre Printed Inside 
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and other publications are forwarded a 24-page pamphlet of 
8 x 11 inches, upon the cover of which appears the legend: 

all so puzzles — Official Rules and Details on Inside Pages 

START NOW! SEND IN TOUR ENTRY! ANSWER FORMS INSIDE 

(Gov. Ex. 1—C) 

Following are photostatic reproductions of the front cover 
and of pages 2, 3, and 24. 

Consideration of the exhibits above described shows them to 
be convincing proof that this enterprise up to this stage thereof 
was presented to potential participants simply as a “puzzle 
contest.” The language of the advertisements already quoted 
herein, as well as the oft-repeated statements to the effect that 
the contestant can win $10,000 by solving the puzzles are not 
negatived or explained away by any other language contained 
in the Rules of the contest or in any other written or printed 
matter furnished to the entrants. Reference to any feature 
other than puzzles to be considered by the participants in this 
contest is found only by close examination of the Rules, which 
represent that upon the occurrence of what appears to be a 
remote contingency the contestant will be called upon to sub¬ 
mit a letter upon the subject “The Puzzle I Found Most Inter¬ 
esting and Educational in This Contest.” 

The evidence shows that approximately 90,000 persons com¬ 
pleted the 80 puzzles contained in the above-described “puzzle 
contest” pamphlet Gov. Ex. 1-C. Inasmuch as 35,000 of these 
persons correctly solved all of the rebus puzzles, no entrant 
won the $10,000 first prize, or any other prize offered for the 
solution of the aforesaid puzzles. The evidence in this case 
shows further that this result is in line with parallel past ex¬ 
periences of respondents in conducting the rebus contest known 
as the All American contest. In the All American contest, 
which resulted in the receipt through the mails by the Pub¬ 
lishers Service Co. of approximately $1,500,000, about 87 per¬ 
cent were accepted as having completed the first set of puzzles 
correctly. 

The 35,000 persons who correctly completed “ALL 80 
PUZZLES” were duly notified of this fact by the respondents 



by letters and thereafter received by registered mail tjhe so- 
called "Tie-Breaker” set of puzzles, 80 in number. 

The circular containing these “Tie-Breaker” puzzles now 
states the fact that should have been clearly set forth by the 
promoters at the outset, namely, that the entrant is required to 
pay an additional $3.00 for the privilege of submitting solu¬ 
tions to the “Tie-Breaking” puzzles in order to remain in the 
contest (Gov. Ex. 10-F-6). He is also advised thatl upon 
payment of such fee he will “receive the August selection of 
the Literary Classics Book Club.” The Club is simply a term 
used by the respondents, and no club exists in fact except for 
the purposes of exploiting the participants in this contest. The 
so-called “Tie-Breaker” puzzles are as simple and as easy to 
solve as those contained in the original booklet of “ALL 80 
PUZZLES.” This appears to be motivated by the promoters’ 
desire for as many ties as possible with a correspondingly larger 
number of additional second tie-breaker fees and double and 
quadruple prize entry fees which together with the original 
$3.00 fee may total as high as $45.00 per contestant. This is 
amply demonstrated by the fact that 27,000 of the 35,000 71 tied” 
solved the first “Tie-Breaking” puzzles and thus became eli¬ 
gible to further participate in the “Hall of Fame Puzzle! Con¬ 
test” which they may do by furnishing the solutions to an¬ 
other series of 80 puzzles, with which must be paid an! addi¬ 
tional $3.00 fee in order to continue the participant’s eligibility 
to win the $10,000 first prize. 

Throughout the contestant’s participation in this so-called 
“puzzle contest” up to this stage thereof, the fiction is piain- 
tained that the prizes may be won by those who correctly solve 
all of the simple rebus puzzles sent them by the prompters. 
However, the evidence in this case shows that beginning! with 
the year 1941 (since which time all of the puzzle contest^ con¬ 
ducted by the Publishers Service Company have been solely 
for the benefit of that company and its subsidiaries) nohe of 
the rebus contests promoted by Mr. Sarazen and his associates 
have been won by the solution of the puzzles alone, prior 
to that time contests were operated by this firm only as) pro¬ 
motional schemes for other interests. The Music Apprecia¬ 
tion, All American, and Read contests, which also were! pre- 
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sented to the public as rebus puzzle contests, were finally de¬ 
cided not upon the basis of correct solutions to the puzzles by 
one person or by a number of persons submitting a lesser num¬ 
ber of correct solutions than the first prize winner. All of said 
contests, which Mr. Sarazen testified were similar in pattern 
to the one here involved, were finally decided upon the basis 
of the best letter or essay written by the ultimately successful 
contestant. It was freely admitted at the hearing in this case 
that respondents anticipate and, in fact, planned that the cur¬ 
rent so-called “Hall of Fame Puzzle Contest” will similarly 
be decided upon the basis of the best letter written and not 
upon the basis of the correct solutions of the puzzles. It is 
therefore apparent from the evidence in this case, and I so 
find, that respondents knowingly and falsely represented to 
persons solicited to participate in the “Hall of Fame Puzzle 
Contest” that they could and would win the prizes offered by 
submitting the most correct solutions to the “ALL 80 
PUZZLES” and later to the tie-breaking puzzles, whereas, in 
truth and in fact, as they well knew, such representations were 
untrue and this contest can only be won by solving all the 
puzzles and, in addition, writing what will finally be adjudged 
the best letter on the subject “The Puzzle I Found Most Inter¬ 
esting and Educational in This Contest.” In other words, the 
contest is one in which the winners will be those who are the 
best letter writers. 

The fact that the contest might be decided by a best letter 
is mentioned in the official rules only as a remote contingency, 
whereas, in truth, it was an inevitable certainty from the very 
beginning of the contest, as the respondents well knew. 

As an additional device whereby remittances are obtained 
from the contestants, the promoters of the “Hall of Fame” 
contest have employed a so-called “double prize” feature, in 
connection with which the contestant is sent a “Form for 
Specifying Prize Eligibility” (Gov. Ex. 11-C). By the pay¬ 
ment of a fee of $12.00 over and above the fee of $3.00 to 
accompany the puzzle submissions, the contestant becomes 
eligible for a $20,000 prize instead of the originally stated 
$10,000 in the event his entry is finally adjudged as the best. 
In the same manner, if the contestant remits $6.00, his first 


prize, if any, is to be increased to $15,000. These 
tances are described as being for the purpose of 
“subscriptions” in the Literary Classics Book Club 
of four months or for a shorter period of two months, and the 
offer to increase the prizes in this manner is offered merely as 
“a marvelous opportunity” and not as an “obligation”. i How¬ 
ever, it is seen from the content of the letter of transmittal 
(Gov. Ex. 11-B) that a definite effort is made to p|ut the 
contestant in such a state of mind that he is left wtyh the 
impression his failure to submit the “Prize Eligibility” form 
will jeopardize his opportunity to continue in the contestj. The 
said letter informs the recipient: 

This Prize Eligibility Form requires your signature 
in two places to enable you to become eligible to compete 
for as much as $20,000 or $15,000 as First Prize in 
accordance with the terms of the double prize off^r, and 
in addition, provides the necessary spaces for signifying 
acceptance of the terms of the offer. 

This Form and any extensions applying to same must 
become a part of your file in the contest, and u\e will 
thank you to fill in same and mail to us within fivfy days 
after receipt by you if possible, or earlier if you cando so. 


extra 


remit- 


: purchasing 
for as period 


The Prize Eligibility Form should be filled in and 
mailed back to us within five days after you receive same 
if possible, or earlier if you can do so. The special!mail¬ 
ing envelope enclosed herewith should be used for 
returning the Prize Eligibility Form. Please enclose 
in the same envelope the proper remittance for the Book 
Club memberships you send in. We will appreciate it 
if you will mail back the Prize Eligibility Form to jus as 
soon as possible, because, again, I would like to point out 
that it must become a part of your file in the contest. 
[Italics supplied.] 

The above-described “Prize Eligibility Form” is forwarded 
to the contestant after he has been advised that his solutions 
to the first 80 puzzles were found to be correct, but that he is 
“tied” and therefore it will be necessary for him to solve and 
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submit the “tie-breakers.” After his solutions to the “tie- 
breaking” puzzles are found to be correct, the contestant is so 
advised, being told at the same time that he is still “tied” and 
that the “final tie-breaking puzzles are now being prepared.” 
With this information he is also advised that another oppor¬ 
tunity is being afforded him to increase the size of his prize 
money, and this time the first prize is increased to $40,000. In 
order to become eligible for a prize of this amount it is necessary 
for the contestant to submit additional fees totaling $24.00, 
assuming that he had previously complied with the $20,000 
prize offer. Four different letters, on four consecutive days, are 
sent to the participant concerning this second extra-prize offer 
(Gov. Ex. 10-G, 10-H, 10—1,10-K) urging him to take advan¬ 
tage of said offer by signing in the proper place and remitting 
fees in the proper amount. After being told in these communi¬ 
cations that he should not sign the so-called “Appendage” 
(Gov. Ex. 10-J) unless he is genuinely interested in obtaining 
the books from the Book Club, that he should not do so merely 
to increase his possible prize money, the contestant is informed 
in the penultimate paragraph of the last of the group of four 
letters: 

Permit me to point out once more that the Appendage 
must become part of your file in the contest, and must 
be mailed back to us, postmarked before Midnight, 
Saturday, August 25th. [Italics supplied.] 

The participant enters the contest upon the basis of represen¬ 
tations and rules which lead to the belief that he will have to 
pay only a total of $3.00 for the privilege of solving “all 80 
puzzles.” However, as the contest continues through its suc¬ 
ceeding stages he is called upon by the promoters for ever- 
increasing remittances, amounting at this stage of the enter¬ 
prise to as much as $42.00. If he resists the demands or in¬ 
vitations to pay the additional sums necessary to qualify him 
for the double and quadruple prizes, he will nevertheless be 
compelled to remit a total of $9.00 in order to remain in the 
contest up to and through the final stages, a fact which is not 
revealed to the participants at the outset. Aside from the 
failure of the promoters of this enterprise to make a clear and 


frank statement of what demands will be made upon the con¬ 
testant and of the ultimate basis of prize awards, the j rules 
which respondents claim contain this information are obscurely 
and ambiguously phrased. They are plainly calculated to 
conceal the true facts, which might discourage any potential 
contestant from entering the contest. It is apparent that re¬ 
spondents’ contest promotional experiences have demonst|rated 
the financial advantages of using such obscurely worded tules. 
To plainly state the proposition to persons solicited to enter 
the contest would limit entrants to those who were convinced 
of their superior essay-writing abilities, whereas, the liire in 
the present case is to persons w T ho, finding the “ALL 80 PUZ¬ 
ZLES” so obviously simple of solution, believe themselves en¬ 
tirely capable of winning the $10,000 prize merely by submit¬ 
ting such correct solutions and paying the small sum of $3.00 
in weekly remittances of 15 cents each. Even those who most 
scrupulously study the so-called “Official Rules” and consider 
their content in connection with the other representations 
printed in juxtaposition thereto could not divine the facts 
which are well known to the promoters but not to the contes¬ 
tants; namely that participation costs more than $3.00;[that 
so-called “tie-breakers” are inevitable, and that the contest 
can be won only by the person writing the best letter upon the 
subject “The Puzzle I Found Most Interesting and Educa¬ 
tional in This Contest,” with respect to which it is stated that 
“only in case ties exist after such final tie-breaking puzzles have 
been checked will the letters be considered * * *.” 

Upon the basis of the whole record in this case I find that de¬ 
ception of the contestant is the essence of the scheme. 

That the representation was made by the promoters that 
“there exists a probability that the contestant will become a 
prize winner merely by the submission of correct solutions 
to the first group of 80 puzzles” is clearly evidenced by the ex¬ 
hibits introduced by the Government. Among other state¬ 
ments made to the contestant is the one that “The contest 
closes June 16th, 1945” (Gov. Ex. 7-B) this being the final date 
for the submission of the first 80 puzzles. In the same exhibit 
the contestant is told that the winners’ names will be an¬ 
nounced “after the contest closed.” If the prospective con- 
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testant examines the rules he again finds representations that 
there is a probability that the contest will close with the judg¬ 
ment of the first 80 puzzles. The promoters use such language 
as “In case of ties,” “if two or more persons tie in submitting 
the correct solutions,” stating that in that event only will the 
contestant have to solve a tie-breaking group of puzzles. Only 
in the rules does the potential contestant find any reference 
to the “tie-breakers,” and the need for submitting solutions to 
them is spoken of merely as a remote possibility. The truth 
of the matter is, as the promoters well know, that thousands of 
contestants would inevitably tie not only in their solutions to 
the first 80 puzzles but in their solutions to the so-called “tie¬ 
breaking” puzzles as well. The Secretary-Treasurer of the 
respondent corporation testified that 35,000 persons were “tied” 
in their solutions to the first 80 puzzles and 27,000 “tied” in 
their solutions to the second or “tie-breaking” group of puz¬ 
zles. In the “All American” contest previously conducted by 
this corporation, at least 95,000 entrants submitted correct 
solutions to the first group of puzzles (similar to those here in¬ 
volved) and were permitted to participate in the second phase 
of that contest. The greater the number of “ties” the more 
profitable this so-called “puzzle contest” is to its promoters. 

In oral argument, as well as by brief, stress has been placed 
by respondents’ counsel upon their contention that the official 
rules of the contest as they appear in certain of the exhibits 
clearly describe the contest as it is actually operated, and that 
a study of those rules disproves all of the charges brought by 
the Government in this case. It would appear from various 
statements by counsel that no consideration at all is to be given 
to the remainder of the advertising matter distributed by the 
respondents concerning this contest, to determine what repre¬ 
sentations were made relative thereto. Several citations were 
offered by Government counsel of court cases in which was 
found judicial definition with respect to fraud as applied to 
the mail fraud statutes, all of which citations show it to be the 
consistent holding of the courts that not only one small part 
of an advertiser’s representations is to be considered in deter¬ 
mining whether there is fraud present, but that consideration 
must be given to the representations in their entirety. 
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In Barnhill vs. TJ. S. (96 Fed. 2d, 116) it was stated by the 
court that “representation may be made expressly or it[ may 
be gathered from the whole tenor or partially so from the entire 
writing or language used. Representations made are those 
which are intended by the party to be acted upon by those to 
whom it may be addressed/' and the jury was instructed that 
“fraud or deception to justify conviction for using the mails to 
defraud may be by implication reasonably derived by the 
reader of the representations made as well as by the express 
words." .In the case of Farley v. Simmons (99 Fed. 2d, |343) 
the court ruled that “an advertisement so worded that itj does 
not make an express misrepresentation but artfully designed to 
mislead those responding to it is subject to the mail fraud 
statute.” Examination of the respondents' advertisements, 
including those photostatically reproduced herein, shows how 
frequently and emphatically contestants were told they could 
win prizes by solving the puzzles, without being warned [that 
the awards would actually be based upon the best letters! sub¬ 
mitted. Deception was thus practiced upon the contestant 
as averred in the memorandum of charges in this case. 

Moreover, even when consideration is given to the )rules 
alone, without regard to the other representations made by the 
respondents, it is seen that fraud and deception are practiced 
thereby upon the prospective contestants. 

I find from a consideration of all the evidence before; me 
in this matter that the respondents at the outset knew and 
expected that this contest, as the previous ones to which refer¬ 
ence has already been made, would be finally determined not 
upon the basis of the accuracy of puzzle solutions, but uppn a 
judging of the letters submitted by tying contestants. 11 fur¬ 
ther find, giving consideration not only to the published rules 
for the contest but to the advertising literature as a whole, that 
the character of the contest was misrepresented as charge^ by 
the Government in its memorandum of charges; and, there¬ 
fore, that the respondents are engaged in conducting a scheme 
for obtaining money through the mails by means of false;and 
fraudulent pretenses, representations, and promises in viola¬ 
tion of the postal fraud statutes. 
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It is therefore recommended that a fraud order be issued 
against Puzzle Contest, Facts Magazine; Contest Editor, Facts 
Magazine; Judith S. Johnson, Contest Editor; Miss J. S. John¬ 
son, Contest Editor; Contest Editor; Facts Magazine; and 
Henry Walsh Lee, Editor in Chief, Facts Magazine and their 
officers and agents as such at New York, New York. 

(Signed) Vincent M. Miles, Solicitor. 

In the District Court of the United States for the District of 

Columbia - 

Civil Action No. 30926 

Read Magazine, Inc., Literary Classics, Inc., and Pub¬ 
lishers Service Company, Inc., Henry Walsh Lee and 
Judith S. Johnson, 75 West Street, New York, N. Y., 
plaintiffs 

v. 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States, Pennsylvania Avenue, 
Between 12th and 13th Streets, NW., Washington, 
D. C., defendant 

Received Oct. 8, 1945, Claims Division. 

Received Oct. 8,1945, District Court Section. 

Complaint for Injunction 

1. Plaintiff, Read Magazine, Inc. is a corporation organized 
and existing under the laws of the State of New York, having 
its principal office and place of business at 75 West St., New 
York, N. Y. Said Plaintiff is now, and during all other times 
herein mentioned was, primarily engaged in the business of 
editing and publishing a magazine called “Read” and a maga¬ 
zine called “Facts.” Plaintiff is a subsidiary of Publishers 
Service Company, Inc. 

2. Plaintiff, Literary Classics Inc., is a corporation organized 
and existing under the laws of the State of New York, having 
its principal office and place of business at 75 West Street, New 
York, N. Y. Said plaintiff is now, and during all other times 
hereinafter mentioned was, primarily engaged in the business 
of editing, publishing and selling books of classical literature. 
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Said plaintiff is a subsidiary of Publishers Service Company 
Inc. 

3. Plaintiff, Publishers Service Company is a corporation 
organized and existing under the laws of the State of New 
York, having its principal office and place of business at 75 
West Street, New York, N. Y. Said plaintiff is now, and during 
all other times hereinafter mentioned was, primarily engaged 
in the business of promoting the circulation of newspapers, 
the sale of books and magazines published by its subsidiaries, 
and the sale of phonograph records manufactured by its 
subsidiary. 

4. Plaintiff, Henry Walsh Lee is the editor of “Read” and 
“Facts” magazines, is Vice President of plaintiff, Read Maga¬ 
zine Inc., and a Vice President of Publishers Service Company 
Inc. 

5. Plaintiff, Judith S. Johnson, is an employee of Read Maga¬ 
zine Inc. and is the Contest Editor of the “Hall of pame” 
contest hereinafter described. 

6. Defendant is the duly appointed, confirmed and qualified 
Postmaster General of the United States, with offices on 
Pennsylvania Avenue between 12th and 13th Streets, North¬ 
west, Washington, D. C. 

7. This action is brought to enjoin defendant from eriorce- 
ing a so-called “fraud order” issued by him under pur ported 
authority of Title 39 U. S. C., Section 259 and 752 (Sections 
3929 and 4041, Revised Statutes, as amended) directing the 
Postmaster at New York, N. Y., to stamp fraudulent and re¬ 
turn to senders all mail addressed to plaintiffs, their officers, 
and agents as such, and further directing postmasters through¬ 
out the United States to refuse to certify or to pay any money 
orders payable to the order of plaintiffs. 

8. The matter in controversy between plaintiffs and defend¬ 
ant exceeds, exclusive of interest and costs, the sum or vajlue of 
$3,000 and arises under the constitution and laws of the United 
States as hereinbefore and hereinafter set forth. 

9. Publishers Service Company Inc. (hereinafter referred to 
as Publishers) has, for a number of years, engaged in th£ pro¬ 
motion of circulation of newspapers and magazines and sale of 
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books and phonograph records published or manufactured by 
. its subsidiary companies. 

Publishers is the leading circulation promotion company in 
the newspaper field. It has conducted approximately 150 con¬ 
tests for the principal American newspapers for the purpose 
of promoting their circulation. Many of such contests essen¬ 
tially resemble the contest hereinafter described, which was 
sponsored by “Facts” magazine and plaintiff Literary Classics, 
Inc. and promoted by Publishers. In addition to promoting 
the circulation of newspapers Publishers, through its subsidi¬ 
aries, publishes books and magazines, and manufactures phono¬ 
graph records which it has sold directly at retail or in connec¬ 
tion with sales promotion contests. 

10. In April 1945 “Facts” magazine and Literary Classics, 
Inc., sponsored the so-called “Hall of Fame” contest and of¬ 
fered same to the public through national newspaper adver¬ 
tisement in more than 300 American newspapers and in book¬ 
lets on newsstands throughout the United States. Its avowed 
purpose, as stated in its announcement, is a means of popu¬ 
larizing the Literary Classics Book Club, organized by Literary 
Classics, Inc., which is a subsidiary of Publishers. 

11. Plaintiff’s, as sponsors arid promoters of the “Hall of 
Fame” contest, offered the contest to the public with a first 
prize of $10,000 and 499 other prizes totaling $17,500 to the 
winners of the contest. A typical copy of the announcement 
and the published rules is attached hereto as Exhibit A and 
made part hereof. The rules of the contest printed in said 
Exhibit A provided in substance: 

(a) A group of 80 rebus puzzles was offered for solution 
(Rule 2). 

(b) The 80 puzzles submitted for solution were divided into 
20 series of 4 puzzles each (Rule 4). 

(c) Each series of puzzle solutions submitted was required 
to be qualified by the remittance of 15 cents in coin (Rule 8). 

(d) Solutions so qualified for the 20 series of puzzles (80 
puzzles) were required to be postmarked and mailed to the 
sponsor not later than June 16,1945 (Rule 5). 

(e) In case of ties in the solution of the 80 puzzles, a first 
and, if necessary, a second tie-breaking Group of puzzles di- 
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vided into series exactly like the first Group, were provided for. 
In case a second tie-breaking Group of puzzles should be j neces¬ 
sary contestants were required to accompany their solutions 
with a letter on the subject “The Puzzle I Found Mostjlnter- 
esting and Educational in This Contest” (Rule 9). 

(f) Only in case ties exist after the final tie-breaker will 
the letters be considered. All tie-breaking series of solutions 
were required to be qualified by the remittance of 15 cents 
in coin with each series of four solutions (Rules 9 and 8). 

12. To prevent misunderstanding on the part of contestants 
regarding the probable length of the contest or the amount 
which might be required to be paid for participation therein 
the sponsors made the following assertion in Rule 9 of the 
official rules of the contest: 

Upon entering the contest, the entrant is asked td real¬ 
ize that the sponsor anticipates that a large number of 
persons may enter the contest and that a large number 
may solve one, two, or all three of the Groups of puz¬ 
zles, * * * 

13. A total of 189,650 persons entered the contest. Of this 
number 100,315 lost out by failing to submit solutions po all 
of the Group of 80 puzzles. Of the 89,335 persons remaining 
in the contest approximately 53,501 submitted solutions to the 
80 puzzles but failed to solve the 80 puzzles correctlyl and 
thereby lost out and were eliminated. Each of these received, 
as promised by the rules, a book published for the month of 
July by the Literary Classics Book Club. The book pras a 
special Literary Classic’s edition of “The Way of All Flesh,” 
by Samuel Butler. The entire typography was designee} and 
set especially for this edition, and new original copyrighted 
material was written for this edition by Carl Van Doren, 
Burton Rascoe and Robert Van Gelder. End papers and illus¬ 
trations were created for the edition by William Sharp.j In 
every respect the book fully justifies the retail price of $3 at 
which it is sold. 

14. From the field of 189,650 entrants in the contest approx¬ 
imately 35,834 persons submitted correct solutions to the 80 
puzzles and were therefore qualified to compete in the first) tie- 
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breaker. Participants in this first tie-breaker who submitted 
solutions to the 80 puzzles therein provided for whether correct 
or incorrect, have received the August book published by the 
Literary Classics Book Club. That book is “Pride and Preju¬ 
dice” by Jane Austen. This book, like “The Way of All Flesh” 
heretofore described, is an especially designed edition with new 
copyrighted introductory matter, new typography and new 
illustrative material and in every way, justifies the retail price 
of $3 at which it is sold. 

15. About 1,400 of the original entrants in the contest were 
delinquent in sending in their solutions to the puzzles and 
were eliminated from the contest. Refunds of all remittances 
were mailed to such persons. From the standpoint of per¬ 
centages, 81% of the people who entered the contest have been 
eliminated or have lost out by failure either to submit or to 
solve all the Group of 80 puzzles. 

16. Notification was mailed to approximately 35,834 per¬ 
sons (19% of the field of entrants) who submitted correct solu¬ 
tions to the 80 puzzles. This notification informed the con¬ 
testants that they have correctly solved the 80 puzzles and- 
that they thereby become eligible to compete in the tie-breaker, 
but each contestant was advised that the mere fact that he had 
succeeded in solving the puzzles in the contest did not mean 
that he had won a prize or that he would win a prize. A copy 
of said notification it attached hereto as Exhibit B and prayed 
to be read and considered as part hereof. In conjunction with 
the announcement to the contestants who had successfully 
solved the 80 puzzles the sponsor offered to double the original 
prize if the contestant would purchase the four books of the 
Literary Classics Book Club to be issued, beginning with the 
month of October 1945, or to increase the original prizes by 
50% if the contestant would purchase the two books of the 
Literary Classics Book Club beginning with the book for 
October 1945. 

17. The contest has reached the stage where the solutions 
to the first tie-breaker have been received and have been 
checked. 

18. The approximately 54,000 contestants who lost out by 
failing to solve the 80 puzzles correctly were offered a consola- 
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tion contest, with entirely separate prizes, these 500 added 
prizes totaling $17,500 and being confined exclusively! to the 
approximate 54,000 persons who had been eliminated from any 
opportunity to win a prize in the original contest by| virtue 
of their failure to solve the 80 puzzles correctly. The (puzzles 
used for the consolation contest were the tie-breaking (puzzles 
designed for the original contest. All rules of the original con¬ 
test applied to the new consolation contest except that the 
entrants in the consolation contest all started fresh with the 
first tie-breaking group of puzzles. The opportunity to win 
double the amount of the prizes by purchasing continuing mem¬ 
berships in the Literary Classics Book Club was offered to 
entrants in the consolation contest. Approximately 126,000 
persons entered the consolation contest. Of this number, 
13,725 lost out by failing to solve the puzzles, and there now 
remain approximately 12,250 persons who are eligible to com¬ 
pete in the final tie-breaking puzzles which have not yet been 
issued. A total of $35,000 in prizes will be paid to the Winners 
among these 12,250 persons in the consolation contest. | 

19. On August 15, 1945, in connection with notification sent 
to those contestants in the original contest who had solved 
correctly all 80 puzzles of the first tie-breaking group aipd who 
had scores of 160 correct solutions it was announced that the 
sponsor would pay up to four times the value of the original 
prizes offered to those who became winners of prizes, provided 
those winners purchased Book Club memberships up to a period 
of one year. Thus, it became possible for the winner of first 
prize to win as much as $40,000. Plaintiff, as sponsor, made 
it clear in connection with said offer that the full amount Of the 
original prizes offered would be paid irrespective of whether or 
not any contestant decided to avail himself or herself of the 
opportunity to compete for the larger amounts. Plaintiff fur¬ 
ther made it clear to the contestants that whether or n<j)t the 
increased prize offer was accepted by the contestants, they 
would add the amount thereof to the list of prizes, thereby 
increasing the number of persons eligible to win a prize. Plain¬ 
tiff also made it clear that a large number of persons were tied. 
A copy of the letter of August 15, 1945, aforementioned |is at- 
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tached hereto as Exhibit C and prayed to be read and considered 
as part hereof. 

20. In the letter of the sponsors dated August 17,1945, a form 
was sent to each contestant, with spaces on which the contestant 
was asked to indicate whether or not he or she wished to com¬ 
pete for the added prizes or wished to compete only for the 
prizes for which he or she was at that time eligible to compete. 
In view of the fact that the contestant had already filled in a 
previous form in connection with the double prize offer, the offer 
of August 15,1945, was presented by means of a form described 
as “Appendage for Form for Specifying Prize Eligibility.” The 
letter enclosed with the Appendage is a circular letter of three 
pages which makes it clear to the contestant that: 

(a) The contestant is not under any obligation whatever to 
purchase more books; 

(b) That the purchase of books cannot cause the contestant 
towinaprize; 

(c) That “winners will be selected solely in accordance with 
the rules on the basis of the final tie-breaking requirements of 
the contest as stated in my letter of August 15th * * * the 
prizes would be awarded on the basis of the submissions to the 
final tie-breaking puzzles and if necessary the letter in accord¬ 
ance with the final tie-breaking requirements of the contest.”; 

(d) That there is a deadline of Midnight, August 25th for the 
acceptance of the increased prize offer, and that no contestant 
will be permitted to increase his or her prize eligibility after that 
date; 

(e) That the sponsor’s purpose in appropriating this large 
amount of money for prizes is to sell more of the Book Club 
books in order to obtain the advantage and economies that 
accrue from large production for a large membership. 

A copy of the aforementioned letter is attached hereto as 
Exhibit D and prayed to be read and considered as part hereof. 
The letter is a model of honesty and candor in direct mail adver¬ 
tising. It tells the truth, clearly and unmistakably. Frankly, 
its purpose is to sell books and it so states. 

21. The letter of August 17,1945, from the sponsors to each 
contestant accompanied the Appendage aforementioned and 
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was a sincere effort by plaintiffs as-sponsors to avoid the ill-will 
of contestants. Plaintiffs knew from their long experience that 
should a contestant buy a lot of books with which he was dis¬ 
satisfied, plaintiffs would not only lose his goodwill but would 
incur the burden and expense of making refunds to suclj a dis¬ 
satisfied purchaser. Plaintiffs did not intimidate the contestant 
or suggest that his investment would be jeopardized unless he 
accepted the offer. 

22. Further emphasizing the sponsors’ honesty, ethics and 
complete candor in its dealings with the public is its circular 
letter dated August 18, 1945, which clearly falls into the cate¬ 
gory of square-dealing salesmanship. In this letter the con¬ 
testant is once more referred to the opportunity to compete for 
the increased prizes up to a first prize of $40,000, but oncfe more 
the sponsor makes it clear that “we want you to fully under¬ 
stand your status as defined in my letter of August 15th.” A 
copy of the letter of August 18, 1945, aforementioned is at¬ 
tached hereto as Exhibit E and prayed to be read and consid¬ 
ered as part hereof. 

23. From the very moment the contestant entered the 
contest he was dealt with frankly and honestly. Contestants 
who solved the group of 80 puzzles correctly were notified that 
their answers were correct and that they were tied with other 
contestants. In no way was the contestant given to understand 
that his tieing status meant that he would win a prize.j The 
letter which announced that the contestant was tied an<ji that 
the tie-breaking puzzles were being forwarded, said in hart: 

FACTS Magazine desires to take every precaution to 
avoid all possible disappointment or ill will on th£ part 
of contestants. For this reason, we wish to make ilj, clear 
to you that the receipt of this tie-breaker by yoii does 
not mean that you have already won a prize or that you 
are certain to win First Prize, Second Prize or any other 
prize in this contest. If you should win the $10,000 
First Prize or any other prize, you will be definitely 
notified of the fact by us as soon as possible. Meanwhile, 
in submitting solutions to the tie-breaker, to avoid any 
and all possibility of disappointment, please consider 
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the tie-breaker strictly as provided for in the rules, and 
not as assurance by us, either direct or implied, that you 
are going to win the $10,000 First Prize, Second Prize or 
any other prize in the contest. 

The language of the foregoing letter cannot be misunderstood. 
The contestant is told with absolute honesty and candor that 
the fact that he is tied does not mean that he has any assurance, 
direct or implied, from plaintiffs that he is going to win any 
prize whatever in the contest, furthermore, that he is to con¬ 
sider the tie-breaker strictly as provided for in the rules. The 
rules devote seventeen lines of type to the provisions for break¬ 
ing ties. There is no basis for the claim that plaintiffs either 
concealed the tie-breaking provisions of the contest or repre¬ 
sented them as anything other than what they were. The ex¬ 
cerpt from the announcement letter of the first tie-breaker, as 
quoted above, was also printed on the front page of the circular 
containing the first tie-breaking group of 80 puzzles. There 
was no deception, no concealment, no withholding of facts from 
the contestant. The contestant was never promised anything 
that was not delivered, and was never given any impression 
that was in any manner contrary to absolute truth and fact. 

24. All submissions of solutions to the puzzles have been or 
are being judged by the Reuben H. Donnelley Company, the 
leading company engaged in this business in the United States. 
The Donnelley Company is recognized nationally as the contest 
judging organization to which the largest national advertisers 
in America entrust the handling and judging of their contests. 
The Donnelley Company is likewise the printer of “Time” and 
“Life” magazines and the compiler and printer of the New 
York Telephone Directory. No judging of submissions is done 
by plaintiffs or by any company or individual associated with 
plaintiffs. The judgment is being done in accordance with a 
contract entered into between plaintiff Publishers Service Com¬ 
pany, Inc. and Reuben H. Donnelley Company. The Contract 
between Publishers Service Company, Inc. and Reuben H. 
Donnelley Company was entered into after submission to the 
Donnelley Company of a copy of the official rules and advertis¬ 
ing. The judging is done with the highest degree of care by 
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thoroughly competent employees of the Donnelley Coijnpany. 

25. The announcement of the many other contests conducted 
by Publishers, together with the rules and complete devils of 
the manner in which each such contest was to be conducted 
have been reviewed by hundreds of the editors of newspapers 
and by their counsel, and in many instances the publishers have 
presented the announcement, the rules of the contest and all 
facts concerning the manner in which the contest was to be 
conducted to officials of the Post Office Department for ap¬ 
proval. In no instance has there ever been the slightest sug¬ 
gestion that any of the contests conducted by Publishers and 
such newspapers was tainted with the fraud now attempted 
to be imputed; nor has there ever been an instance where any 
of the contests ever conducted by Publishers have been jdenied 
the use of the mails. 

26. On or about June 26, 1945, the Solicitor of the Post Of¬ 
fice Department issued a citation directing plaintiffs Henry 
Walsh Lee, Judith S. Johnson, and Facts Magazine to show 
cause at a hearing before the Solicitor why a fraud order should 
not be issued against them. The citation charged that plain¬ 
tiff Publishers Service Company, Inc., operating under the 
respondents’ names, was engaged in conducting a scheme for 
obtaining money through the mails in violation of 39 U. S. C., 
Sections 259 and 732, in connection with a so-called “Hall of 
Fame” contest, upon pretenses, representations, and premises 
contained in advertisements and printed matter sent 
the mail to the effect: 

(a) That said “Hall of Fame” contest is a puzzle (jontest 
in which the prizes will be awarded for correct solution of 
puzzles; 

(b) That there exists a probability that the contestant will 
become a prize winner merely by submission of correct solu¬ 
tions to the first group of 80 puzzles; 

(c) That the only fees to be paid by the contestant], even 
though it becomes necessary that he participate in th^ later 
phases of the contest, are those fees which he submit^ with 
his solution to the first series of puzzles. 
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A copy of the aforementioned letter to defendant from the 
Solicitor and of the citation appended thereto is attached 
hereto as Exhibit F and prayed to be read and considered as 
part hereof. 

27. Respondents in the proceeding answered the citation 
with a general denial of the charges. 

28. A hearing was had on September 4 and 5, 1945, before 
an Assistant Solicitor of the Post Office Department, at which 
time evidence was introduced on behalf of the government 
and by plaintiffs and a transcript thereof made which trans¬ 
script is made part hereof by reference and will be submitted 
to the Court at the proper time. 

29. The Solicitor of the Post Office Department made a find¬ 
ing of fact and recommendation to the defendant Postmaster 
General that a fraud order be issued against the respondents 
in the proceeding. The defendant accepted such finding and 
recommendation of the Solicitor and issued the fraud order 
against such respondents which is now under attack. A copy 
of said fraud order is attached hereto as Exhibit G and prayed 
to be read and considered as part hereof. 

30. Said fraud order now sought to be enjoined was not fairly 
arrived at, has no substantial evidence to support it, and is 
palpably wrong and therefore arbitrary. The announcement 
of the contest, the rules prescribed in connection therewith and 
the manner in which the contest is being conducted are frank, 
clear, and easily intelligible. No representations were made 
that prizes would be awarded for the correct solution of puzzles 
only; no representations were made that a probability existed 
that any contestant would become a prize winner merely by 
the submission of correct solutions to the first group of 80 
puzzles; and no representations were made that the only fees 
to be paid by the contestant, even though it became necessary 
that he participate in the later phases of the contest, would 
be those fees which he submitted with his solutions to the 
first series of puzzles. At the hearing leading up to the fraud 
order not a single contestant testified that the announcement 
of the rules of the contest was misleading and not a single con¬ 
testant testified to support the government charges in the 
citation that the rules were misleading, confusing or fraudu- 
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lent. On the contrary, when Inspector Boyle, the Govern¬ 
ment’s only witness, was asked whether or not plaintiffs, as 
sponsors and promoters, had fulfilled all promises made by 
them he frankly admitted that they had done so. 
as sponsors and promoters, promised to pay priz 
persons who submitted solutions to 80 puzzles by June 16J1945, 
and to break ties in such contest by one and if necessary two 
tie-breakers, the second to be accompanied by a letter. The 
contestant by entering the contest undertook to solve j these 
puzzles and to write a letter as well as to pay stipulated fees. 
The plaintiffs, as sponsors and promoters, undertook to pay 
duplicate prizes in the event of final ties. This was a contract 
valid as to plaintiffs, as sponsors and promoters, and jas to 
each contestant. The contract has been or will be lived up 
to by plaintiffs in all particulars. 

31. Read Magazines Inc. has a very substantial investment 
in the two magazines published by it, “Read” and “Facts.” 
Through the expenditure of large sums of money the circu¬ 
lation of these magazines has reached 250,000 and 225,000 
copies per month respectively. Vastly increased circulation is 
in prospect with the lifting of War Production Board jbaper 
restrictions. Plaintiff , Henry Walsh Lee, is the editor of j both 
these magazines. Much correspondence through the mail is 
addressed to him as well as to “Read” and “Facts” magazines, 
which has no relation to the contest sponsored by “Facts” 
magazine. Literary Classics Inc., for whose benefit the icon- 
test was conducted, has been engaged for many years iij the 
publication of outstanding classical literature. It has jpub- 
lished and sold approximately 3,513,000 copies of the worsts of 
Mark Twain, aproximately 3,070,000 copies of the worlds of 
Charles Dickens, approximately 2,213,000 volumes of! the 
“Masters Standard Library of Classics” consisting of 100 vol¬ 
umes of classical literature, and approximately 853,000! sets 
of Nelson’s Encyclopedia, consisting of 30 volumes each. Pub¬ 
lishers Service Company Inc., in addition to its newspaper 
circulation promotional activities, has been instrumental in 
the sale of classical literature and has sold approximajtely 
2,000,000 albums of symphonic phonograph records manu¬ 
factured by the R. C. A. Victor Corporation and recorded by 




Plaintiffs, 
i to those 


52 


leading orchestras and conductors in the United States. The 
business of plaintiffs is wholly legitimate and has resulted in 
the dissemination of tremendous quantities of excellent litera¬ 
ture and music at minimum prices. 

32. Unless the instant fraud order is enjoined, plaintiffs will 
not only lose the sum of $936,843.71 heretofore incurred as an 
expense of sponsoring the contest since they would be com¬ 
pelled to return all receipts heretofore collected from contest¬ 
ants, but plaintiff corporation will suffer irreparable injury in 
the ruin of their business of publishing magazines and books, 
and manufacturing phonograph records. Not only will such 
fraud order result in the destruction of plaintiff corporations’ 
business, but it will deprive approximately 27,000 persons, 
presently competing in the contest, of their very substantial 
property right to participate in the distribution of $105,000 in 
prizes. Such deprivation will result without any hearing being 
accorded to them and without any reimbursement for the time 
and effort expended by them in taking part in the competition. 
Such consequences will have a disastrous effect upon plaintiff 
corporations’ good will, and will deprive such companies of a 
very substantial potential market for their merchandise. 

33. Publishers and its subsidiaries have long been engaged 
in a legitimate promotional business and its services have been 
utilized by outstanding and responsible newspapers throughout 
the United States. The advertising data announcing the con¬ 
test here in issue and stating the rules was accepted by over 
300 outstanding newspapers. Not one of the persons, who are 
responsible for material appearing in their publications, com¬ 
plained of the slightest ambiguity in the announcement of the 
rules, of the contest. Publishers and its associated companies 
have made a vast investment in the conduct of its business 
which is being put in jeopardy by the fraud order herein under 
attack. Should the fraud order be sustained not only will the 
instant contest fail, with very substantial losses to plaintiff, 
as sponsor thereof, but the consequences to Publishers’ other 
business will be catastrophic. 





34. The control sought to be exercised by the defendant over 
the business and affairs of plaintiffs by the issuance of tfie in¬ 
stant fraud order is violative of the First Amendment to the 
Federal Constitution, in that it abridges freedom of speech on 
the part of plaintiffs as sponsors and promoters of the contest 
and imposes upon them defendant’s arbitrary views of [ what 
may or may not be said in advertising its contests and How it 
must be said. The control sought to be applied to plaintiffs 
constitutes censorship of the most arbitrary and capricious type 
which, if generally applied, would result in barring from the 
mails a very large percentage of all national advertising. The 
instant fraud order not only deprives plaintiffs of the frepdom 
of speech guaranteed by the Constitution, but is a threat to the 
existence of the guarantee itself. 

Wherefore the premises considered, plaintiffs pray that: 

1. This honorable Court issue a subpoena to the defendant 
directing him to appear herein and answer the allegations of 
this complaint. 

2. This Court issue a temporary restraining order and a pre¬ 
liminary injunction restraining and enjoining defendant, his 
agents, servants and employees, pending a final hearing and de¬ 
termination of this cause, or until further order of the Court 
(a) from enforcing or attempting to enforce said fraud order 
and from interfering with the right of plaintiffs to receive mail 
addressed to them or to make use of the money order facilities 
and services of the Post Office Department and (b) from in any 
way interfering with the normal conduct of their business as the 
consequence of the issuance of said fraud order. 

3. Upon the final hearing and determination of this cause, 
this Court issue a permanent injunction enjoining defendant, 
his agents, servants and employees from (a) directly or in¬ 
directly doing, or attempting to do, any act or thing in pur¬ 
suance of said fraud order or enforcing or attempting to T en¬ 
force said fraud order and (b) from in any way interfering 
with the normal conduct of plaintiff’s business as the conse¬ 
quence of the issuance of said fraud order. 
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4. For such other and further relief as to the Court may 
seem proper. 

Read Magazine Inc., 

By Henry Walsh Lee, Vice President. 

Literary Classics, Inc., 

By Esther Fertel, Sec.-Treas. 

Publishers Service Company, Inc., 
By Esther Fertel, Sec.-Treas. . 

Henry Walsh Lee. 

Mac McAsbell, 

1616 K St. NW., Washington, D. C. 

John W. Burke, Jr., 

Attorneys for Plaintiffs. 

Of counsel: 

Cummings & Stanley. 

State of New York 

County of New York, ss: 

I, Henry Walsh Lee, do solemnly swear that I have read the 
foregoing complaint by me subscribed and know the contents 
thereof; that I am authorized to sign the complaint on be¬ 
half of plaintiffs; that those matters alleged of my own knowl¬ 
edge are true and those upon information and belief I believe 
to be true. 

Henry Walsh Lee. 


Subscribed and sworn to before me this 2d day of October 
1945. 


Minnie Parisch, 

Notary Public, New York City, 

N. Y. Co. Clk. No. 186, Reg. No. 236-P-6. 
Commission expires March 30, 1946. 




EXHIBIT B 


A DIVISION OF READ MAGAZINE, INC. 

FACTS The Magazine More Fascinating Than Fiction 
Published Monthly by Facts Publishing Company 

i 

Editorial and General Offices, 

75 West Street, New York 6, N. Y., 

July 8, 1945. 


Tie-Breaking Puzzles Forwarded by Registered Mail 

It gives us great pleasure to advise you that the solutions you 
submitted in our Puzzle Contest were adjudged correct in their 
entirety. 

' In extending our congratulations, we feel sure you will be 
interested in knowing that many thousands of persons| who 
competed against you either missed one or more of the puzzles 
or dropped out of the contest entirely. Among the puzzles 
which contestants found the more difficult were Nos. 39,40, 59, 
63. Contestants who submitted all 80 correct solutions are 
tied. 

By Registered Mail a tie-breaking group of puzzles will be 
forwarded to yofi for solution in accordance with the rulles of 
the contest. Ten thousand dollars is the amount whicn we 
will pay to the tying contestant who becomes the First Prize 
Winner, as provided in the rules. As a tying contestant, you 
have an opportunity to become the winner of the First Prize. 

FACTS Magazine desires to take every precaution to aivoid 
all possible disappointment or ill-will on the part of contestants. 
For that reason, we wish to make it clear to you that the receipt 
of this tie-breaker by you does not mean that you have already 
won a prize or that you are certain to win First Prize, Second 
Prize or any other prize in this contest. If you should wii| the 
$10,000 First Prize or any other prize, you will be definitely 
notified of that fact by us as soon as possible. Meanwhile, in 
submitting solutions to the tie-breaker, to avoid any and all 
possibility of disappointment, please consider the tie-breaker 
strictly as provided for in the rules, and not as assurance by 
us, either direct or implied, that you are going to win the 
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$10,000 First Prize, Second Prize or any other prize in the con¬ 
test. 

Within the next day or two you may expect to receive by 
Registered Mail the tie-breaking puzzles. Full instruction will 
be printed with the tie-breaking puzzles, as to the date for sub¬ 
mitting your tie-breaking solutions. 

With all good wishes, and again congratulating you, we re¬ 
main 

Very sincerely yours, N 

Facts Magazine, 

By Judith S. Johnson, 

Contest Editor. 


JSJrac. 


EXHIBIT C 


August 15,1945. 

It is a pleasure to notify you that you made a perfect score of 
80 correct solutions on the first Group of tie-breaking puzzles. 
Your total score in the contest at this point is 160 correct 
solutions, and you still remain tied with contestants who have 
scores of 160 identical with your own. 

The final tie-breaking puzzles are now being prepared. The 
prize winners will be determined after those contestants with 
present scores of 160 correct solutions have received and have 
submitted their solutions to the final tie-breaker accompanying 
them with the letter as provided by the Official Rules. 

We believe we have delightful news for all contestants who, 
like yourself, now have scores of 160 correct solutions and are 
now eligible to compete in the final tie-breaking phases of the 
contest. Here is the news: we are going to make it possible for 
the First Prize Winner to receive as much as $40,000 ; 2nd Prize 
Winner $8,000 ; 3rd Prize Winner $4,000; with all 497 other 
prizes quadruple the original amounts offered. 

While w*e are sure that you are happy to know that you have 
solved 160 puzzles correctly thus far, and are now in position to 
go into the final tie-breaking phases of the contest, FACTS 
Magazine desires to continue to take every precaution within 
its power to prevent disappointment or ill will among those 
who fail to win prizes. 
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Therefore, please let me again make clear, just as I did when 
sending you the first Group of tie-breaking puzzles, that this 
letter is not to be interpreted by you as meaning that you have 
already won the First Prize or any prize at all. 

Please understand that your status is strictly this: It is 
possible that you MAY win First Prize, or one of the bther 
prizes, but this possibility must be based on your submissions to 
the final tie-breaking requirements of the contest. Also, realize 
at the same time that the final tie-breaking puzzles will lie by 
far the most difficult puzzles presented in the contest and |that 
you are competing with a very large number of very able com¬ 
petitors. Some one among the many contestants (perhabs it 
may be you or it may be someone else) who now has a present 
score of 160 correct solutions will ultimately win First Prize in 
this contest, and this will be determined by the final tie-breaking 
requirement as provided in the rules, but FACTS Magazine 
does not want any contestant to be under the impression that 
he or she is certain to win any prize or that a very small number 
of people are tied. 

We urge you to compete seriously and diligently in the final 
tie-breaking phases with our assurance that every possible 
means has been provided to give your submissions careful, accu¬ 
rate, efficient attention, and that if you are entitled to win 
YOU SHALL WIN, at the same time realizing that this is a 
contest among a large number of contestants and that the only 
thing that the sponsor can promise is that your entry willj be 
given the identical, fair, careful attention of every other en|try 
and that the prizes will be paid to the rightful winners. 

It is our great desire to conduct this contest so fairly andl so 
efficiently that whether you win as much as $40,000.00 or 
whether you win no prize whatever, you nevertheless will 
always feel that FACTS Magazine did everything within its 
power to make the facts clear to you, and to give you a fqll, 
fair, honorable opportunity to win. 

Your present eligibility to compete for the prizes as previously 
offered will be in no way affected by whether or not you elect 
to become eligible to compete for the increased prizes up jto 
$40,000.00 referred to in this letter. 
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Trusting that this contest may result in your entire pleasure 
and satisfaction, consistent with fairness to one and all, we 
remain 

Very sincerely yours, 

Facts Magazine, 

By Judith! S. Johnson, 

Contest Editor . 

JSJ :R**. 

EXHIBIT D 


August 17th, 1945. 

Enclosed you will find the Appendage referred to in my pre¬ 
vious letter. 

Your signature is required on the upper portion of the first 
page, and you are to check either line (A), (B), (C), (D), 
(E), (F) or (G) on the same page. To obtain eligibility to 
compete for a First Prize of $40,000, $35,000, $30,000, $25,000, 
$20,000, or $15,000 your signature is also required at the bot¬ 
tom of the first page and in the proper space provided on the 
following pages. 

Please sign and designate as required, and return the Ap¬ 
pendage as promptly as possible, but not later than Midnight, 
Saturday, August 25th. 

Before executing, please read this letter and the Appendage 
very carefully. Your present status in Section (G) entitles 
you to receive $10,000 if you are the winner of First Prize. 
Your preference expressed in this Appendage will determine 
whether 1st Prize if won by you will be in the amount of 
$40,000, $35,000, $30,000, $25,000, $20,000 or $15,000 or 
whether any other prize if won by you will be increased propor¬ 
tionately. 

As you will note by the Appendage, we have added an extra 
$35,000 to the $35,000 prize fund already established, and we 
now stand ready to pay you either $40,000; or $35,000; or 
$30,000; or $25,000; or $20,000; or $15,000; or $10,000 if you 
become the winner of First Prize under the provisions of the 
Appendage. The sole determining factor in increasing the 
amount of a prize is the length of membership in our Book 
Club effective with the October book. At the present time 
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you are eligible to compete for a First Prize of $10,000, the 
original amount of that prize as originally offered. 

By the provisions of the enclosed Appendage you can Estab¬ 
lish your eligibility to compete for a First Prize of $40,000, 
$35,000, $30,000, $25,000, $20,000, or $15,000 instead of 
$ 10 , 000 . 

As specified in the Appendage, you would receive $40,000 
as First Prize if same is won by you, if you send us your fnem- 
bership in the Book Club for twelve months beginning with the 
Book for October, 1945. 

Whether you wish to be in the Book Club for twelve months, 
ten months, eight months, six months, four months or two 
months is naturally something you must decide for yourself. 
As we said before, we stand ready to pay these huge added 
amounts to winners on the basis of the length of membership 
of the winners in the Book Club, our purpose in appropriating 
this large extra amount of money for prizes being to sell tnore 
of the Book Club books in order to obtain the advantaged and 
economies that accrue from large production for a large njiem- 
bership. | 

In inviting contestants to compete for increased prizes 
through continuing to buy our Book Club books, we have! this 
request to make. The request is simply this: Please do' not 
spend your money for these books unless you really and truly 
want the books for your own home library, or for gift? to 
friends. In other words, we hope no contestant will buyj the 
books merely for the purpose of increasing a prize, and wei ask 
that no contestant spend more money for books than that Con¬ 
testant would normally expect to spend over a period of mouths 
for the purchase of similar books. 

We want to be certain that the contestant who qualifies) for 
eligibility to compete for $40,000, $35,000, $30,000, $25,000, 
$20,000 or $15,000 by purchasing the books of the Book Club 
truly WANTS the books he or she is buying and therefore feels 
that he is getting good books for the money spent irrespective 
of whether or not that contestant wins the highest prize) of 
$40,000 or wins no prize at all. 

It is our belief that the classics published by the Literary 
Classics Book Club are distinguished by beautiful binding, 




60 


original introductions, superb art and typography. We be¬ 
lieve these volumes are splendid cultural additions to a home 
library. In this spirit, we seek to sell our books only to persons 
who truly wish to own our classics and who under no circum¬ 
stances will feel that they are spending money on something 
they do not want simply because the purchase involves eli¬ 
gibility to compete for cash prizes. 

We also wish to make clear that you are not under any obli¬ 
gation whatever with regard to membership. You are now 
eligible to compete for any of 500 prizes of which First Prize 
is $10,000. Whether you do or do not increase this eligibility to 
$15,000, $20,000, $25,000, $30,000, $35,000 or $40,000 will in 
no way have any effect on whether or not you win First Prize 
or any other prize. Your decision to increase the amount of 
the prize for which you are eligible to compete cannot CAUSE 
you to win. It can only increase the AMOUNT of a prize in 
case you become the winner of same. Winners will be selected 
solely in accordance with the rules on the basis of the final 
tie-breaking requirements of the contest as stated in my letter 
of August 15th in which I notified you that you had a score of 
160 correct solutions and were tied with other contestants with 
the same score, and that the prizes would be awarded on the 
basis of the submissions to the final tie-breaking puzzles and if 
necessary the letter in accordance with the final tie-breaking 
requirements of the contest. 

Please understand that there is no financial saving in prizes 
to us in the event no increased prizes are won, because any 
portion of the added $35,000 which is not used in paying in¬ 
creased prizes will be used for extra prizes to be added after the 
500th prize. Thus, the entire amount must be paid out by us 
in prizes in one form or another. 

You will recall that I said in a previous letter that it would 
seem to me most unfortunate if any contestant who becomes a 
prize winner had failed to take fullest advantage of this oppor¬ 
tunity to win the maximum prizes. If you win First Prize it 
can mean the difference between receiving $10,000, and 
receiving as much as $40,000. As you will note in the Append¬ 
age, you can designate membership for two months, four 
months, six months, eight months, ten months or twelve 
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months. Each two months of increased membership is equiva¬ 
lent to an additional $5,000 in the amount of first Prize. We 
believe that those contestants who value classic literature in 
beautiful bindings will be delighted with this opportunity. 

Upon executing the enclosed Appendage, please mail same 
back to us by return mail if possible, using the enclose^ self- 
addressed special envelope. Check or money order enclosed 
should be made payable to FACTS Magazine. The Appendage 
must be mailed before Midnight, Saturday, August 25tjh, to 
establish increased prize eligibility. 

Awaiting receipt of your Appendage, with your designation 
of Section (A) or (B) or (C) or (D) or (E) or (F) or (G)j, and 
wishing you all success in the contest, consistent with fairness 
to all, we remain 

Most sincerely yours, 

Facts Magazine, 

By Judith S. Johnson, 

Contest Editor . 

JSJ/R. 

Ends. 

EXHIBIT E 

, August 18, 1945. 

At this moment when the hearts of the world are gladdened 
by the end of the War, permit me to take this opportunity on 
behalf of FACTS Magazine to express our gratification to those 
who have participated in our contest and to voice the hope that 
your friendship for FACTS, begun during World War II, j will 
last through eternal years of peace. 

It is in that spirit that we send this letter to you. 

As you undoubtedly realize, FACTS Magazine stands ready 
to pay as much as $40,000.00 in cash to the winner of First 
Prize in our contest in accordance with the provisions in the 
Appendage forwarded to you yesterday. 

Forty thousand dollars is truly a cash fortune. For many 
persons it can mean financial independence for life. For others, 
it can mean the money with which to buy a beautiful home:, or 
a farm, or the money with which to start a business. Indeed, 
it is a cash prize of such huge amount, that it can bring tre¬ 
mendous happiness to practically anyone who wins it. FACTS 
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wants to be certain that overlooking this opportunity does not 
bring unnecessary disappointment to our contestants whom 
we consider as our good friends. 

Between now and Midnight of Saturday, August 25th, you 
have the problem of deciding whether you wish the eligibility 
to compete for the maximum of $40,000, or whether the amount 
for which you wish to become eligible to compete shall be 
$35,000, $30,000. $25,000 or a lesser amount. 

Because the prize is so large, and because it can be such an 
important event in the life of the winner, it seems appropriate 
'to emphasize once again the spirit in which we make it possible 
for you to win this large amount. 

First let me say that we hope you will decide to become 
eligible to compete for the maximum award that can be won 
in the contest, $40,000, but at the same time we trust you will 
do so only if you really and truly want the Book Club books 
which you will receive for the money you pay. 

We emphasize this point because, in order to become eligible 
to compete for $40,000, $35,000, $30,000 or $25,000 as First 
Prize, with all other prizes increased proportionately over the 
original amounts offered, it is necessary to buy and pay for the 
various Book Club books as specified in the Appendage. If 
you really want the books, either for your own home library or 
as gifts for friends, then we will feel that the money you pay 
for same is well and wisely spent. On the other hand, we do 
not want any contestant to purchase the books merely to be¬ 
come eligible to compete for the large prizes, without any de¬ 
sire to possess the books for their own sake. 

The entire spirit of this letter is to prevent disappointment or 
ill will on your part in the event you do not win the prize on 
which you have set your heart. As we have said before, it is 
possible for you to win as much as $40,000 under the provisions 
of the Appendage, and we hope you will decide to become 
eligible to compete for that maximum amount. But we want 
you to fully understand your status as defined in my letter of 
August 15th, and we want to discourage you from purchasing 
books that you really do not want merely because the pur- 
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chase enables you to become eligible to compete for prizes up 
to $40,000. 

I am sure you understand that your eligibility to compete for 
the prizes as originally offered or for which you have already 
established eligibility is in no way affected by whether of not 
you decide to become eligible to compete for the maximum 
prize of $40,000, or the lesser prizes of $35,000, $30,000, $25,000, 
etc. We present the offer as a marvelous opportunity to t[hose 
who sincerely want the Book Club books, and not as an obliga¬ 
tion to any contestant in any sense of the word. 

Permit me to point out once more that the Appendage i|nust 
become part of your file in the contest, and must be mailed back 
to us, postmarked before Midnight, Saturday, August 25th. 

As we said before, we hope you will decide to compete foi the 
maximum prize that can be won, but we ask that you do So in 
the spirit of this letter. Our fondest hope is that at the end of 
the contest, irrespective of whether you receive a letter flrom 
us saying that we regret you did not win, or whether you receive 
a letter enclosing a check for $40,000 or a lesser amount, you 
will always feel that you got full value in books for every penny 
you sent us, and that the contest was fine and fair in e\jery 
way—and that you will always remain a true and lasiing 
friend of 

Very sincerely yours, 

Facts Magazine, 

By Judith S. Johnson, 

Contest Editor\. 

JSJ:R*. 

695681—46-5 
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In the District Court of the United States for the District of 

Columbia 

Civil Action No. 30926 

Read Magazine, Inc., Literary Classics, Inc., and Pub¬ 
lishers Service Company, Inc., Henry Walsh Lee, 
and Judith S. Johnson, 75 West Street, New York, N. Y., 
plaintiffs 

• v. 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States, Pennsylvania Avenue, 
Between 12th and 13th Streets NW., Washington, 

D. C., DEFENDANTS 

State of New York, 

County of New York, ss: 

Henry Walsh Lee, being duly sworn, deposes and says: 

1. I am Vice President of the plaintiff Read Magazine, Inc., 
and Editor of the two magazines published by it known as 
“Read” and “Facts.” I am likewise a Vice President of the 
plaintiff, Publishers Service Company, Inc. I am thoroughly 
familiar with the business of these companies and with the 
subject-matter of the above-entitled action. 

2. Read Magazine Inc. is a corporation organized under the 
laws of the State of New York, having its principal office and 
place of business at 75 West Street, New York, N. Y. The 
primary business of this corporation is the publication of the 
above-mentioned magazines. These magazines, which ap¬ 
pear monthly, are devoted principally to the publication of 
original essays upon persons, places and things of current in¬ 
terest. The magazines have become widely popular and 
“Read” now has a monthly circulation of 250,000 and “Facts” 
225,000. A greater increase in circulation of these magazines 
is immediately anticipated as a result of the lifting of War 
Production Board limitations upon the use of paper. 

3. Plaintiff, Publishers Service Company Inc., is a corpora¬ 
tion organized under the laws of the State of New York in 
1930, as a successor to a corporation of the same name organ- 


ized under the laws of the State of Delaware in 1928. The prin¬ 
cipal business of this corporation is the promotion and Circu¬ 
lation of books and magazines and the sale of books and phono¬ 
graph records published or manufactured by its subsidiary 
companies. In the newspaper field the company has conducted 
about 150 contests for the promotion of circulation of leading 
American newspapers. Prior to the war and the curtailment 
of newsprint, the company conducted contests almost exclu¬ 
sively for newspapers. Its clients include some of the outstand¬ 
ing newspapers of the United States. It has conducted 'con¬ 
tests for the promotion of subscriptions to magazines and the 
sale of books published by its subsidiary, Literary Classics; Inc. 
It is the promoter of the “Hall of Fame” contest sponsored by 
“Facts” magazine for the purpose of merchandising books pub¬ 
lished by Literary Classics Inc. 

4. Literary Classics, Inc., is a corporation organized under 
the laws of the State of New York and is a subsidiary of pub¬ 
lishers Service Company, Inc. It has published and sold pail- 
lions of high-quality copies of the works of Mark Twain, 
Charles Dickens, Nelson’s Encyclopedia, and Standard Library 
of Classics consisting of 100 volumes of classical literaturej at 
minimum prices attained through quantity production meth¬ 
ods. Publishers Service Company has promoted the sale, of 
these books by vast national advertising campaigns. It has 
likewise sold millions of albums of high-class symphonic 
phonograph records by the same methods. 

5. On April 1, 1945, “Facts” magazine sponsored, and Pub¬ 
lishers Service Company promoted, for the benefit of Literary 
Classics, Inc., a contest for the purpose of promoting the siie 
of books published by Literary Classics, Inc. The contest 
was nationally advertised in newspapers and in “Facts” maga¬ 
zine. The sponsor offered the public a first prize of $10,000 
and 499 other prizes, totalling $17,500 to the winners of the 
contest. The sponsor offered a group of 80 rebus puzzles for 
solution. A rebus puzzle consists of a series of pictures of 
objects to be identified and named by the contestant. By ad¬ 
dition and subtraction of letters in the names identifying the 
objects, the solution of the puzzle is obtained. The 80 puzzles 
submitted for solution were divided into 20 series of 4 puzzles 
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each. The dead-line for entering the contest was June 16, 
1945. Each series erf 20 puzzle solutions submitted was re¬ 
quired to be accompanied by 15tf in coin. The rules provided 
that, to break ties among contestants submitting solutions to 
the group of 80 puzzles, a first and if necessary a second tie¬ 
breaking group of puzzles would be submitted to the surviving 
contestants for solution. The rules further stipulated that the 
second tie-breaking group of solutions must be accompanied 
by an essay of 200 words. The rules provided that with each 
series of 4 solutions to the tie-breaking group of puzzles, the 
contestant must remit 15tf. The sponsor stated in advertising 
the contest that its purpose was to popularize the Literary 
Classics Book Club and that all contestants who made the re¬ 
quired remittances with each group of 80 puzzles would receive 
the book published by that Club for the months of July, Au¬ 
gust, and September. 

In the rules the sponsor advised prospective contestants that: 


Upon entering the contest, the entrant is asked to 
realize that the sponsor anticipates that a large number 
of persons may enter the contest and that a large number 
may solve one, two or all three of the Groups of 
puzzles * * * (Rule 9). 


6. During the course of the contest the sponsor offered the 
contestants who had become eligible to participate in the first 
tie-breaker an opportunity to double or quadruple the original 
prizes offered by the purchase of additional books. In addition, 
the sponsor offered a subsidiary contest with identical prizes 
to the entrants in the contest who had failed successfully to 
solve the first group of 80 puzzles. The amount of prize money 
for which the sponsor now stands committed is $105,000. There 
are 27,000 persons competing for this prize money. The contest 
has reached the stage of the second tie-breaker prescribed by 
the rules, and will terminate on October 27,1945. 

7. On or about June 26,1945, the solicitor for the Post Office 
Department issued a citation addressed to “Puzzle Contest, 
Facts Magazine; Contest Editor, Facts Magazine; Judith S. 
Johnson, Contest Editor; Miss J. S. Johnson, Contest Editor; 
Contest Editor; Facts Magazine; and Henry Walsh Lee, Editor 
in Chief, Facts Magazine; at New York, New York” to show 
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cause why mail addressed to these respondents should not be 
marked “fraudulent” and returned to the senders, and why 
Post Office money orders drawn to their order should not be 
similarly treated. 

8. The citation alleges that Publishers Service Company, 
through the instrumentality of the respondents, and tl|ie re¬ 
spondents were obtaining or attempting to obtain money 
through the mails in a so-called “Hall of Fame” contest upon 
pretenses, representations and promises contained in advertise¬ 
ments and printed matter to the effect that said “Hall of Ijame” 
contest is a puzzle contest in which the prizes will be awarded 
for the correct solution of puzzles. The second specification 
alleges that respondents represented and promised that there 
existed a probability that the contestant will become a prize 
winner merely by the submission of correct solutions to the first 
group of 80 puzzles. The third specification alleges that 
respondents represented and promised that the only fees to be 
paid by the contestant, even though it becomes necessaryl that 
he participate in the later phases of the contest, are those fees 
which he submits with his solutions to the first series of puzzles. 
The citation alleges that all the foregoing pretenses, representa¬ 
tions and promises are false and fraudulent. The answer of 
respondents was a general denial. 

9. On September 4 and 5, 1945, a hearing was held before 
Hon. Daniel J. Kelly, Assistant Solicitor of the Post C|ffice 
Department, on the issues raised by the specifications and! the 
denial. The Government’s case at the hearing was presented 
through Post Office Inspector Francis Boyle, through whom 
was offered in evidence copies of the announcement of the 
contest containing the official rules together with communica¬ 
tions between the sponsor and contestants. A true copy of the 
announcement of the contest containing the official rules is 
appended to the Company’s complaint as Exhibit A. 

It was urged at the hearing by the Government that the eon- 
test was not in fact a puzzle contest because it might be j re¬ 
solved by the writing of a letter. The answer of the respond¬ 
ents to this charge in brief was that the rules of the contest 
clearly stated that the winner of the contest might be deter¬ 
mined by judgment of his letter. The Government argued 
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that respondents represented and promised that there ex¬ 
isted a probability that the contestant would become a prize 
winner merely by the submission of correct solutions to the 
first group of puzzles. This charge is specifically refuted by 
Rule 9, the pertinent part of which is quoted above in which the 
direct opposite is represented. The third charge urged by 
the Government was that respondents represented and prom¬ 
ised that the only fees to be paid by the contestant, even though 
it became necessary that he participate in the later phases 
of the contest, are those fees which he submits with the so¬ 
lutions to the first series of puzzles. Respondents replied to 
this charge by referring to the rules, which clearly inform the 
contestant that remittances are required with each series of 
20 solutions to all three groups of puzzles. 

The Post Office Inspector, who was the only Government 
witness, testified on cross-examination that the sponsor had 
fulfilled every promise which it had made to contestants, and 
that he knew of no promise which it had made that was not 
fulfilled. If the sponsor had promised, as the Government 
alleges, that prizes would be awarded for the correct solution 
of puzzles only, Inspector Boyle would not have testified that 
the sponsor fulfilled its promise. If the sponsor had promised, 
as the Government contended, that respondents represented 
and promised that there exists a probability that the contestant 
will become a prize winner by the submission of correct solu¬ 
tions to the first group of puzzles, Inspector Boyle would not 
have testified that the sponsor fulfilled his promise. If, as 
the Government urged, the respondents represented and prom¬ 
ised that the only fees to be paid by the contestant are those 
fees which he submits with his solutions to the first series of 
puzzles, Inspector Boyle likewise would not have testified that 
the sponsor had fulfilled his promise. Inspector Boyle testi¬ 
fied that the rules required a letter to accompany the second 
tie-breaker; that tie-breakers were provided by the rules, and 
that fees were required to accompany each series of 20 puzzles 
in the tie-breaking group of puzzles. Inspector Boyle there¬ 
fore testified to a clear understanding by him of the rules of the 
contest. There was no evidence at the hearing of any mis¬ 
understanding by anyone of the rules. Not a single witness was 
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called by The Government to testify that the rules were not 
clear. The Government’s case was predicated upon a blind 
and purposeful ignoring of the rules. 

10. In spite of the lack of any evidence to support the Speci¬ 
fications of fraud contained in the citation, the Postmaster 

General, on or about-, 1945, purportedly acting lender 

authority of Sections 3929 and 4041 of the Revised Statutes 
(39 U. S. C. A. 259, 732) issued an order prohibiting the de¬ 
livery of mail or payment of money orders to respondent^ and 
directing the disposition of the mail which should be addressed 
to them. 

11. This affidavit is made in suport of an application by 
respondents and plaintiffs affected by said order to enjoi^ the 
Postmaster General from putting into effect such order, i 

12. The business of respondents and plaintiffs depends 
almost exclusively upon the use of the mails. Plaintiffs! and 
respondents have a very substantial investment in their busi¬ 
nesses. Up to August 20,1945, the sponsor had expended the 
sum of $831,843.71 as actual expenses of the contest and had 
become liable for an additional $105,000 in prize money.! It 
had receipts to that date of $762,441.90 and there was, there¬ 
fore, a deficit of $169,401.81. Not only is the investment of the 
sponsor and promoter in the instant contest in jeopardy byj the 
fraud order, but the entire investment of Publishers Service 
Company, Read Magazine Inc. and Literary Classics Inq. in 
their businesses is threatened. The businesses of these com¬ 
panies depend for their success upon the use of the mails. Two 
important properties of Read Magazine Inc., “Facts” and 
“Read” magazines, are directly affected by the fraud order. 
A great deal of mail, having no relation to contests whatever, is 
addressed to me and to these magazines. Under the instant 
order mail addressed to me and to “Facts” magazine willj be 
marked “Fraudulent” and returned to the senders. Such jac- 
tion by postmasters throughout the United States will result 
in the ruin of this legitimate business and my professional 
career. 

13. Of the original entrants in the “Hall of Fame” contest, 
approximately 27,000 are now eligible to compete in the final 
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tie-breaker of the contest. These people in reliance upon the 
truthful representations by the sponsor and promoter have 
invested large sums of money and expanded their time and 
effort in the competition. They have every right to expect 
to participate in accordance with their merits in the $105,000 
in prizes offered them. The instant fraud order deprives them, 
as well as plaintiffs, of the benefit of the use of the mails. As 
to them no hearing whatever has been had. Not a single one 
of them was called as a witness in the hearing to testify as to 
his understanding or lack of understanding of the rules of the 
contest. Were the rules fraudulent, misleading or vague, as 
the Government contended at the hearing, it is reasonable to 
suppose that the Government would have produced witnesses 
from among the contestants so to testify. It is significant that 
it did not. The only inference to be drawn from this failure 
is that the contestants themselves would not support the Gov¬ 
ernment’s claim of fraud. 

14. The announcement and rules of the “Hall of Fame” con¬ 
test were presented to Mr. Gregory of the office of the Solicitor 
to the Postmaster General for review. He passed them as 
mailable. They were then presented to the Classification De¬ 
partment of the office of the Postmaster at New York, where 
they were similarly passed as mailable. Many of the news¬ 
papers which published the advertisement first presented it to 
their counsel and local postmasters, none of whom found com¬ 
plaint with it. On the contrary, of the 300 newspapers which 
published the advertising material, over 200 of them, on solici¬ 
tation of the promoter, wrote letters to the promoter stating 
their opinion that the advertising material and the rules are 
clear and fair. 

15. After the receipt of the Solicitor’s citation, the promoter 
of the “Hall of Fame” contest canvassed all contestants par¬ 
ticipating in the first tie-breaker as to their understanding of 
the rules. The following questions were submitted to such 
contestants with the following results: 

Question No. 1: At the time you entered the contest 
did you read the rules? 


• Out of 33,930 replies received, the answers to Question No. 1 
were as follows: 33,826 (99.69%) said that they had read the 
rules; 104 (0.31%) said they had not read the rules. 

Question No. 2: What was your understanding when 
you entered the contest regarding the sending in pi 15# 
in coin with each series of tie-breaking puzzles? 

Out of 33,930 replies received the answers to Question No. 2 
were as follows: 33,346 (98.28%) stated: “I understood that 
the rules required 15# with each series of tie-breaking puzzles;” 
584 (1.72%) said: “I did not understand that the rulps re¬ 
quired 15# with each series of tie-breaking puzzles.” 

Question No. 3: What did you understand you Would 
receive for the 15# remittances that were to be sent with 
each series of puzzles? 

Out of 33,930 replies received, the answers to Question jNo. 3 
were as follows: 32,796 (96.66%) said: “I understood that 
for the remittances that accompanied the first 80 puzzles I 
was to receive the July Book of Literary Classics Book Club, 
and that for the remittances I sent with the tie-breaking series 
I was to receive the Book Club Book for the following 
months;” 1,134 (3.34%) said: “I did not understand what I 
was to receive for the remittances sent in.” 

Question No. 4: What was your understanding at the 
time you entered the contest as to the number of puzzles 
and the letter provided for in the contest? 

Out of 33,930 replies received the answers to Question ^o. 4 
were as follows: 31,356 (92.41%) said: “I understood from the 
rules that there would be a group of 80 puzzles, the solutions to 
which were due to be mailed by June 16, and that to break ties 
there would be one, and if necessary two additional tie-breaking 
groups of puzzles, divided into series exactly like the first group. 
Any ties remaining on the final group of tie-breaking puzzles 
were to be broken by a letter of not more than two hundred 
words on the subject: ‘The puzzle I found most interesting 
and educational in this contest.’ ” 2,574 (7.59%) said “I did 
not understand from the rules that the tie-breaking puzzles 
and the letter were provided for in case of ties.” 
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16. Unless the instant fraud order is enjoined plaintiffs will 
suffer irreparable harm to their businesses in that the current 
contest which is about to terminate will be interrupted with 
■consequent large financial loss to the sponsor and promoter, 
their associated corporations and to the contestants competing 
for the prize money. Not only will financial loss ensue, but 
plaintiffs’ and Read Magazine Inc/s substantial property, Facts 
Magazine, will be utterly destroyed. As Editor of that maga¬ 
zine I shall suffer the ignominy of being branded a cheat without 
the slightest evidence to support such stigma. Coincidentally 
with the disaster to plaintiffs and their businesses which will 
attend carrying into effect of the fraud order, every newspaper 
which carried the advertisement of the contest will likewise 
suffer. The powers granted to the Postmaster General were 
never intended to be so exercised. 

17. No previous application for the relief herein granted has 
been made to this or any other court. 

Wherefore, I respectfully pray that this Court issue a tem¬ 
porary restraining order restraining defendant, his agents, ser¬ 
vants and employees (a) from enforcing or attempting to en¬ 
force the said fraud order hereinabove referred to, and from 
interfering with the right of plaintiffs, their agents and em¬ 
ployees, to receive mail addressed to them or to make use of the 
money-order facilities, and services of the Post Office Depart¬ 
ment; and (b) from in any way interfering with the normal 
conduct of plaintiffs’ businesses as a consequence of the issuance 
of said fraud order. 

Henry Walsh Lee. 

Sworn to before me, this 2d day of October 1945. 

Minnie Parisch, 

Notary Public-, New York County, 

N. Y. Clk. No. 186, Reg. No. 236-P. 

Commission expires March 30,1946. 
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In the District Court of the United States for the District 

of Columbia 

Civil Action No. 30,926 

Read Magazine Inc., et al., plaintiffs 

v. 

I 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States, defendant 

I 

Motion of the Defendant 1. To Dismiss the Complaint; 
or in the Alternative for Summary Judgment 

Comes now the defendant, Robert E. Hannegan, Postmaster 
General of the United States, and respectfully moves th^ Court 
as follows: 

1. To dismiss the plaintiff’s complaint for failure to state 
a claim upon which relief may be granted. 

2. For summary judgment pursuant to rule 56 (b) j of the 
Federal Rules of Civil Procedure, on the ground that tjhere is 
no genuine issue as to any material fact and that the defendant 
is entitled to judgment as a matter of law. 

Edward M. Curran, j 
United States Attorney. 
Daniel B. Maher, 

Assistant United States Attorney . 


I 


I 


i 

I 
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In the District Court of the United States for the District 

of Columbia 

Civil Action No. — 

Head Magazine, Inc., Literary Classics, Inc., and Pub¬ 
lishers Service Company, Inc., Henry Walsh Lee and 
' Judith S. Johnson, 75 Wall Street, New York, N. Y., 
• plaintiffs 

- v. 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States, Pennsylvania Avenue, 
Between 12th and 13th Streets NW., Washington, D. C., 
defendant 

Plaintiffs move the Court as follows: 

That it enter, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, a summary judgment in plaintiffs’ favor for 
the relief demanded in the complaint on the ground that there 
is no genuine issue as to any material fact and that plain¬ 
tiffs are entitled to a judgment as a matter of law. 

This motion is based upon (a) pleadings on file in this action; 
(b) the affidavit of Henry Walsh Lee, sworn to October 2,1945, 
heretofore filed in this action; (c) the transcript of the proceed¬ 
ings had before the Assistant Solicitor of the Post Office 
Department on September 4 and 5, 1945, heretofore marked 
“Exhibit 1” in this action; (d) the exhibits received in evidence 
and marked for identification in said proceeding before the 
Assistant Solicitor of the Post Office Department; (e) the affi¬ 
davit of Leonard S. Melrod, sworn to October 19,1945. 

Dated, Washington, D. C., October 24,1945. 

Yours, etc., 

Cummings & Stanley, 

By William Stanley, 

A Member of the Firm, Attorneys for Plaintiffs , 

1616 K Street NW., Washington, D. C. 

To: 

Honorable Edward S. Curran, 

United States Attorney, Attorney for Defendant. 
Honorable Tom Clark, 

Attorney General of the United States. 


District Court of the United States for the District of Columbia 

I 

Civil Action No. 30926 

I 

I 

Read Magazine, Inc., et al., plaintiffs i 

| 

Robert E. Hannegan, etc., defendant i 

% 

Opinion 

i 

i 

Motions for summary judgment. 

James W. Burke, Jr., Esq., and Lamar Hardy, Esq.) of New 
York; and Homer Cummings, Esq., and William Stanley, Esq., 
of Washington, D. C., for the plaintiffs. 

Edward M. Curran, Esq., United States Attorney, and Daniel 
B. Maher, Esq., Assistant United States Attorney, of Washing¬ 
ton, D. C., for the defendant. 

This is an action against the Postmaster General for an 
injunction restraining the enforcement of a so-called “fraud 
order” issued by him against “FACTS” Magazine andj certain 
of its editors. The matter came on to be heard on the plaintiffs' 
motion for a preliminary injunction. At the conclusion of the 
hearing, the court indicated that it would advance the action 
for an immediate trial on the merits and that in the meantime 
the temporary restraining order, previously issued by another 
justice of this court, would be continued, subject to j certain 
limitations needed to safeguard the rights of the Government. 
Counsel for the Government thereupon stated that since all 
of the pertinent facts were presented in the papers before the 
court and were not in dispute, he was willing to subunit the 
case for a determination on the merits forthwith and £o that 
end would file a motion for a summary judgment. Counsel for 
the plaintiffs acquiesced in this suggestion. According^, both 
parties filed motions for summary judgment. The case will be 
disposed of on these motions. This procedure is appropriate in 
a case in which the evidentiary facts are not substantially in 
dispute, and the conflict arises only concerning the ultimate 
conclusions to be drawn from uncontroverted facts, Pox v. 
Johnson and Wimsatt, 75 U. S. App. D. C. 211, 218-219; Otis 
Co. v. Pennsylvania Ry. Co., 61 F. Supp. 905 (E. D. Pa.) I 
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The plaintiff, Read Magazine, Inc., is the publisher of a mag¬ 
azine known as FACTS. In April 1945, the magazine pub¬ 
lished an advertisement inviting the public to participate in a 
puzzle contest. The Postmaster General ruled that the contest 
was a fraudulent scheme and on October 1, 1945, acting under 
Sections 3929 and 4041 of the Revised Statutes (U. S. Code, 
Title 39, Secs. 259 and 732), 1 issued a “fraud order” against 
the magazine and certain of its editors. The order forbid the 
Postmaster at New York to pay any postal money order drawn 
to the order of Puzzle Contest, Facts Magazine; Contest Editor, 
Facts Magazine; Judith S. Johnson, Contest Editor; Miss J. S. 
Johnson, Contest Editor; Contest Editor; Facts Magazine; 
and Henry Walsh Lee, Editor in Chief, Facts Magazine; and 
instructed him to return to the Postmasters at the offices at 

1 The pertinent portion of U. S. Code, Title 39, Section 259, reads as 
follows: 

“The Postmaster General may, upon evidence satisfactory to him that 
any person or company is engaged in conducting any lottery, gift enterprise, 
or scheme for the distribution of money, or of any real or personal property 
by lot, chance, or drawing of-any kind, or that any person or company is 
conducting any other scheme or device for obtaining money or property of 
any kind through the mails by means of false or fraudulent pretenses, 
representations, or promises, instruct postmasters at any post office at which 
registered letters or any other letters or mall matter arrive directed to any 
such person or company, or to the agent or representative of any such person 
or company, whether such agent or representative is acting as an individual 
or as a firm, bank, corporation, or association of any kind, to return all 
such mail matter to the postmaster at the office at which it was originally 
mailed, with the word ‘Fraudulent’ plainly written or stamped upon the 
outside thereof; and all such mail matter so returned to such postmasters 
shall be by them returned to the writers thereof, under such regulations 
as the Postmaster General may prescribe. * * *” 

The pertinent portion of U. S. Code, Title 39, Section 732, reads as follows: 

“The Postmaster General may, upon evidence satisfactory to him that 
any person or company is engaged in conducting any lottery, gift enterprise, 
or scheme for the distribution of money or of any real or personal property 
by lot, chance, or drawing of any kind, or that any person or company is 
conducting any other scheme for obtaining money or property of any kind 
through the mails by means of false or fraudulent pretenses, representations, 
or promises, forbid the payment by any postmaster to said person or company 
of any postal money orders drawn to his or its order, or in his or its favor, 
or to the agent of any such person or company, whether such agent is acting 
as an individual or as a firm, bank, corporation, or association of any kind, 
and may provide by regulation for the return to the remitters of the sums 
named in such money orders.” 
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which they were originally mailed all letters and other mail 
matter directed to any of the above-mentioned persons or con¬ 
cerns. The mail matter thus returned was to be delivered to 
the senders thereof with the following words written or 
stamped on the outside: “Fraudulent: Mail to this Address 
returned by order of Postmaster General.” The order further 
provided "that if there was nothing to identify the senders, the 
mail matter should be sent to the dead letter branch.j This 
action to enjoin the enforcement of the fraud order was brought 
by the publishers and editprs of the magazine and corporations 
affiliated with the publishers. 

The advertisement of the puzzle contest comprised a de¬ 
tailed set of rules. In brief, the contest was to be conducted 

1 

in the following manner. A group of 80 puzzles, divided into 
20 series of four puzzles each, was to be offered for solution-. 
Each entrant was required to pay the sum of 15 cents <j>n sub¬ 
mitting the solutions for each series. In other words, each en¬ 
trant had to pay in the aggregate the sum of $3 as a fee! for his 
participation in the contest. In case of a tie, an adcfitional 
group of SO puzzles was to be solved by the contestants who 
had not been eliminated. Again, the second group of puzzles 
was to be divided into 20 series of four puzzles each, ajnd the 
sum of fifteen cents had to accompany the solution bf each 
series, or in the aggregate a further sum of $3. If there was 
a tie at the second stage, the same process was to be repeated, 
with a further sum aggregating $3 to be paid by each con¬ 
testant. At this third and final stage, however, each competi¬ 
tor would be required to submit, in addition to his solution of 
the puzzles, a letter on the subject “The Puzzle I Found Most 
Interesting and Educational in This Contest.” If a iie still 
persisted, the prizes were to be awarded on the basis of the 
merits of the letters. There were to be 500 cash prizes,] aggre¬ 
gating the sum of $17,500. The first prize was to be the sum 
of $10,000. The purpose of the contest was to advertise a 
series of books published by the plaintiff, Literary Classics, Inc. 
At each stage of the contest, each successful competitor was to 
receive a book published by this plaintiff, said to be worth $3. 
In each instance the book was a reprint of a well known 'classic. 
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The Act under which the Post Office Department acted is 
a beneficent measure intended to protect the public against 
fraudulent stratagems and artifices. Its efficacy is found in 
the fact that it can be used to suppress such schemes summarily 
and expeditiously, by barring the guilty party from the use of 
the mails. The history of the administration of the statute 
indicates that it has been instrumental in protecting the public 
from imposition by rogues and swindlers. The effectiveness 
of the statute, however, is due to its exceedingly drastic char¬ 
acter, resulting from both the nature of the remedy and the 
summary manner in which it can be invoked by administrative 
action. 

It seems reasonable to assume that the law was originally 
directed against schemes that were palpably dishonest and 
concerns that were obviously fraudulent. To deny to such 
a person the use of postal facilities is just retribution. A dif¬ 
ferent problem arises, however, when it is attempted to apply 
this drastic remedy to a borderline case, or to a legitimate con? 
cern which is engaged in a business that is admittedly lawful, 
with the exception of one of many activities. The effect of a 
fraud order is to stop all mail directed to the person or concern 
named in it. It necessarily comprehends both mail relating to 
legitimate business as well as that affecting the fraudulent 
activities. It even applies to purely personal and social cor¬ 
respondence, including that from members of one’s family. It 
deprives the person affected by the order of the right of access 
to the principal channel of communication with other members 
of society. In effect he becomes an outcast or outlaw, and 
is completely isolated, so far as concerns ordinary and usual 
means of communication. Such an order results in ignominy 
and humiliation. Its consequences may be disastrous and 
even catastrophic. 

In Pike v. Walker (U. S. Ct. App. D. C.) 73 App. D. C. 289, 
291, Groner, J., pointedly remarked: 

Whatever may have been the voluntary nature of the 
postal system in the period of its establishment, it is now 
the main artery through which the business, social, and 
personal affairs of the people are conducted and upon 
which depends in a greater degree than upon any other 
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activity of government the promotion of the general wel¬ 
fare. Not only this, but the postal system is a monopoly 
which the government enforces through penal statutes 

forbidding the carrying of letters by other means. 

• • 

Recently the same court observed that modern mail sjervice 
“is a highway over which all business must travel”, Esquire v. 
Walker, (U. S. Ct. App. D. C.) 151 F. (2d) 49, 51. 

A serious question of statutory construction may perhaps 
be lurking in this case, namely, whether it was the intent of 
the Congress that this statute should be applicable against 
a concern or a person pursuing some activities that are admit¬ 
tedly honest and lawful, in addition to the scheme branded as 
dishonest, or whether it was intended to be limited to persons 
and concerns who engage solely in fraudulent activities. If 
the former construction is to be adopted, the result is to cut¬ 
off a person from receiving any proper mail, or from having 
any lawful means of communication in respect to his legitimate 
activities, if he is found guilty of engaging in some otb(er en¬ 
deavor which is deemed to be fraudulent. This outcome would 
be a modern form of outlawry, which seems contrary to our 
fundamental ideals of justice. 

The Supreme Court stated in United States v. Kirby, 7 Wall. 
482, 486-487: ! 

All laws should receive a sensible construction. 
General terms should be so limited in their application 
as not to lead to injustice, oppression, or an absurd con¬ 
sequence. It will always, therefore, be presumed that 
the legislature intended exceptions to its language, 
which would avoid results of this character. The rea¬ 
son of the law in such cases should prevail over its 
letter. 

See also Church of the Holy Trinity v. United States, 14$ U. S. 
457; United States v. American Bell Telephone Co., 15$ U. S. 
548, 549; Sorrells v. United States, 287 U. S. 435, 446. It is 
not necessary, however, in the light of the conclusion atyout to 
be reached to determine this question of statutory construction. 

Assuming that the case is within the statute, it becomes nec¬ 
essary to define the scope and extent of judicial review of a 

695681—46 - 6 
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“fraud order” issued by the Postmaster General. The duty of 
administering the law devolves on him. The discretion is 
vested in him. The determination of the fact whether a fraud¬ 
ulent scheme is being conducted must be made by him “upon 
evidence satisfactory to him.” The court may not substitute 
its own judgment for that of the Postmaster General. Neither 
may it review the weight of evidence and set aside his action 
merely because the court might have arrived at a different 
result on the same evidence. If, however, the court reaches 
the conclusion that there is no substantial evidence to sustain 
the administrative determination, or if it finds that the ad¬ 
ministrative action was arbitrary or capricious, or lacking in 
due process of law from a procedural standpoint, the court may 
enjoin the enforcement of the order. 

These principles are fully sustained by the authorities. The 
Supreme Court in the leading case of School of Magnetic Heal¬ 
ing v. McAnnulty, 187 U. S. 94, 110, formulated the governing 
principles as follows: 

In such a case, as the one before us, there is no adequate 
remedy at law, the injunction to prohibit the further 
withholding of the mail from complainants being the 
only remedy at all adequate to the full relief to which 
the complainants are entitled. Although the Postmas¬ 
ter General had jurisdiction over the subject-matter 
(assuming the validity of the acts) and therefore it was 
his duty upon complaint being made to decide the ques¬ 
tion of law whether the case stated was within the stat¬ 
ute, yet such decision being a legal error does not bind 
the courts. 

In that case the court held that an order withholding mail 
from a concern teaching mental healing had been erroneously 
issued and that its enforcement should be enjoined. 

In Aycock v. O’Brien, 28 F. (2d) 817, the Circuit Court of 
Appeals for the Ninth Circuit thus summarized the applicable 
rules of law: 

While within a limited range courts of equity will 
grant relief against orders of this character, it is well 
settled that they will not interfere where there has been 
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no mistake of law, a fair hearing has been accorded, and 
the findings of the administrative officers upon issues 
of fact are supported by substantial evidence. 

The Circuit Court of Appeals for the Sixth Circuit in Jarvis 
v. Shackelton Inhaler Co., 136 F. (2d) 116, 119, enunciated 
the same doctrine as follows: 

I 

I 

The power of a court of equity to review the oijder is 
limited. It extends no further than to determine 
whether there is substantial evidence in fact, as distin¬ 
guished from opinion, to support the order. If | there 
is, the case is foreclosed against appellee. If there is 
not, it follows that appellee has suffered irreparable 
injury to its property rights. 

In that case an injunction was granted restraining the enjforce- 
ment of a fraud order against a concern engaged in manufac¬ 
turing and marketing an inhaling compound for the relief of 
colds and similar ailments. 

On the basis of the authorities, the only question for thi^ court 
to review in the instant case is whether there was any sub¬ 
stantial evidence to sustain the administrative determination 
that the publishers and editors of FACTS Magazine were con¬ 
ducting or operating a scheme or device for obtaining ijioney 
through the mails by means of fraud, or false pretense, Repre¬ 
sentations or promises. As the facts are not in disputje. the 
answer to the question depends upon an examination of the 
advertisement and other literature emanating from the editors 
of the magazine. 

The Postmaster General found three objections to this Jnate- 
rial. The first objection was that the contest was denominated 
a “puzzle contest” in large type, while a reading of all of the 
Rules of the contest printed in small type disclosed that if a 
number of contestants were tied after two stages of elimination, 
it would be necessary for the remaining competitors to submit 
letters in addition to solving puzzles. The Post Office Depart¬ 
ment took the position that this feature of the contest changed 
its nature from that of a puzzle contest to what might presum¬ 
ably be called a letter-writing contest and that, therefore, to 
denominate it a puzzle contest was a misnomer amounting to 
a fraud. This dispute seems, however, to be solely over nomen- 
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dature. The nature of the contest could be ascertained from 
reading the entire advertisement. 

The second objection was that it did not clearly appear from 
the advertising matter that a contestant might be obliged to 
remit an aggregate amount of $9 in order to remain in the con¬ 
test to its final stage. It was merely stated in the announce¬ 
ment that the sum of 15 cents had to accompany the solution 
of each set of puzzles. The sum total of $9 could be easily 
reached, however, by a multiplication of the figures appearing 
in the advertisement. 

The third objection was that it was represented to the public 
that the contestant might became a prize winner merely by 
submitting correct solutions to the first group of 80 puzzles. 
The official rules of the contest, however, printed in small type 
in the body of the advertisement contained an express state¬ 
ment that a large number of entrants was expected and that 
ties between successful competitors were likely. 

Indeed, the advertisement is by no means a model of clarity 
and lucidity. It is diffuse and prolix, and at times somewhat 
obscure. Many of its salient provisions are printed in rather 
small type. An intensive and concentrated reading of the 
entire text is indispensable in order to arrive at an under¬ 
standing of the entire scheme. Nevertheless, a close analysis 
of this material discloses the complete plan. Nothing is 
omitted, concealed or misrepresented. There is no deception. 
The well-founded criticisms of the plaintiffs’ literature are a 
far cry from justifying a conclusion that the announcement was 
a fraud on the public. Similar animadversions may be directed 
against the typical insurance policy, bill of lading, or-express 
receipt. Some of the vital terms of most of these documents are 
generally printed in small type and couched in phraseology that 
is difficult for the average holder of the instrument to compre¬ 
hend. These considerations, however, do not justify an infer¬ 
ence of fraud. Under no circumstances, therefore, can the 
puzzle contest and its descriptive literature be considered a 
fraudulent device or strategem for obtaining money. The 
conclusion is inevitable that there is no evidence to support the 
finding of fact on which the fraud order is based and that, there¬ 
fore, the plaintiff is entitled to a permanent injunction against 
the enforcement of the order. 
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As in this case this Court sits as a court of equity, it i$ not 
amiss to consider and weigh the equities involved. The undis¬ 
puted facts are that over 189,000 persons entered the contest 
at its inception. Approximately 35,000 persons were left jafter 
the unsuccessful competitors were eliminated at the first stage. 
Eight thousand more were eliminated at the second stage] and 
27,000 entrants still remain at the third and final stage of the 
contest. Eventually a considerable number of them would 
become entitled to receive valuable cash prizes, if the contest 
is carried to a conclusion. Each of these persons has already 
paid entrance fees aggregating at least $6 and has spent consid¬ 
erable time and effort, which may have been arduous, in solving 
160 puzzles. To foreclose the plaintiffs by administrative fiat 
from carrying the contest to a final termination would Seem 
unfair and inequitable to these 27,000 members of the piiblic, 
who still remain in the contest and who have invested time, 
effort, and money. 

If we consider the matter from the standpoint of the plain¬ 
tiffs, we find that although they have received over $76(j),000 
in entrance fees, they have expended or have become obligated 
to expend, a sum aggregating in excess of §935,000. This jtotal 
comprises the aggregate cash value of the prizes, amounting 
to $105,000, the cost of the books that have been distributed, 
as well as other items of expense in conducting the contest, 
such as the printing, advertising, postage, and other overhead 
disbursements. Every competitor who has submitted solu¬ 
tions of all the puzzles at either the first or second stage of the 
contest has received a book, which is a reprint of a well-known 
classic. Many have received two books. It is quite apparent 
that the magazine initiated the contest not as a profit-making 
scheme, but for the purpose of advertising its many publica¬ 
tions. In the light of all of these facts and especially because 
the fraud order did not become effective until after the second 
stage of the contest had been concluded, it seems inequitable to 
prevent the contest from proceeding to a final termination. 

The plaintiffs’ motion for summary judgment is grahted. 
The defendant’s motion for summary judgment is denied. 
Judgment for plaintiffs granting permanent injunction. 

Alexander Holtzoff, 

Associate Justite. * 

i 

i 

I 


November 15, 1945. 
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In the District Court of the United States for the District 

of Columbia 

Civil Action No. 30926 

Read Magazine, Inc., Literary Classics, Inc., and Pub¬ 
lishers Service Company, Inc., Henry Walsh Lee and 
Judith S. Johnson, 75 West Street, New York, N. Y., 
plaintiffs 

v. 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States, Pennsylvania Avenue, 
Between 12th and 13th Streets NW., Washington, D. C., 
defendant 

Judgment Granting Permanent Injunction 

The plaintiffs having filed their complaint praying for a per¬ 
manent injunction against the enforcement of a fraud order 
issued by defendant in a proceeding before him entitled “In 
the Matter of Charges That Puzzle Contest, Facts Magazine; 
Contest Editor, Facts Magazine; Judith S. Johnson, Contest 
Editor; Miss J. S. Johnson, Contest Editor; Contest Editor; 
Facts Magazine; and Henry Walsh Lee, Editor in Chief, Facts 
Magazine, at New York, New York, are engaged in conducting 
a scheme for obtaining money through the mails by means of 
false and fraudulent pretenses, representations and promises, 
in violation of 39 U. S. Code 259 and 732 (Section 3929 and 4041 
of the Revised Statutes, as amended),” and defendant having 
filed his answer thereto and having made a motion for summary 
judgment, and plaintiffs having made a cross-motion for sum¬ 
mary judgment, and the Court having heard oral argument 
and having found no genuine issue as to any material fact and 
no controversial issue of fact to be submitted to. the trial court, 
and having concluded that plaintiffs are entitled to judgment 
as a matter of law; it is hereby 

Ordered, adjudged and decreed that defendant’s motion for 
summary judgment be and the same hereby is denied, and that 
plaintiffs’ motion for summary judgment be and the same 
hereby is granted; and it is further 
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Ordered, adjudged and decreed that a permanent injunction 
be and the same hereby is granted enjoining defendant, his 
agents, servants and employees from (a) directly or indirectly 
doing or attempting to do any act or thing in pursuance |of said 
fraud order, and (b) in any way interfering with the normal 
conduct of plaintiffs’ business as a consequence of the issuance 
of said fraud order. 

Dated November 27, 1945. 

Houtzoff, Justice. 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 30926 

Read Magazine, Inc., Literary Classics, Inc., and Pub¬ 
lishers Service Company, Inc., Henry Walsh Lee and 
Judith S. Johnson, 75 West Street, New York, In. Y., 

PLAINTIFFS 

I 

V. 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States, Pennsylvania Avenue, 
Between 12th and 13th Streets NW., Washington, D. C., 
defendant 

Order Continuing Impounding Order \ 

An order having been made and filed in this action on October 
19,1945, by consent of the parties, directing plaintiffs and their 
agents to deposit in the Registry of this Court the sum of all 
moneys and the proceeds of all checks and money orders re¬ 
ceived by them as qualifying fees for participation in a certain 
contest known as Facts Magazine Hall of Fame Puzzle Contest 
then being conducted by plaintiffs and their agents, pending the 
order of this Court upon motions for summary judgmentjmade 
by the respective parties, and said motion for summary judg¬ 
ment made by the plaintiffs having been granted, it is hereby 
Ordered that the order of this Court in this action dated 
October 19,1945, be and the same hereby is continued in jeffect 
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pending appeal of this cause, or until final disposition of any 
appeal taken. 

Holtzoff, 

Justice.' 

Nov. 27,1945. 

Transcript of Testimony of Post Office Inspector Fran¬ 
cis D. Boyle Before the Solicitor for the Post Office 

Department 

Whereupon Francis D. Boyle, called as a witness for and 
in behalf of the Post Office Department and, having been pre¬ 
viously duly sworn, was examined and testified as follows: 

Direct examination by Mr. Mindel: 

Q. Will you state your full name please, Mr. Boyle? 

A. Francis D. Boyle, B-o-y-l-e. 

Q. And what is your occupation? 

A. Post Office Inspector. 

Q. How long have you been employed in that capacity? 

A. Twenty-five years and one month. 

Q. In the course of your official duties, Inspector, did you 
undertake an investigation of the plan being conducted by the 
respondents in this case known as the “Hall of Fame” puzzle 
contest? 

A. I did. 

Q. During your investigation, did you observe advertise¬ 
ments appearing in the newspapers or elsewhere relating to 
this contest? 

A. I did. 

Q. Did you observe advertisements appearing in the Sunday 
News and in the Newsday and in Facts Magazine itself? 

A. I did. 

Q. I hand you Exhibits 1,1-A, and 1-B and ask you if these 
are the mediums which I have just referred to. 

A. They are. 

# # • • * * 

Mr. Burke. No objection. 
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By Mr. Mindel. 

Q. Inspector Boyle, did you also obtain a set of the puzzles 
which were being distributed in connection with this contest? 

A. I did. 

Q. And is this Exhibit 1-C representative of those puzzles? 

A. It is. 

****** 

Mr. Mindel. Yes, sir. At this point I offer in evidence 
Exhibits 1, 1-A, 1-B, and 1-C, which have been identified by 
the Inspector. 1 and 1-B are advertisements from twcf news¬ 
papers. 1-A is a copy of Facts Magazine, issue of April, 1945. 
1-C is a booklet issued by the operators of this contest contain¬ 
ing the eighty puzzles which are said to comprise the puzzles 
to be solved as well as the rules. 

* * * * * # 

Q. Mr. Boyle, did your investigation disclose who the oper¬ 
ators of this contest are? 

A. It did. 

Q. And who are they? 

A. The Publishers Service Co., its officers, and the subsidi- 
aries or affiliates of the Publishers Service Co. 

Q. And they are located where, Mr. Boyle? 

A. On West Street, New York City; I believe it is 75 West 
Street. 

Q. And can you tell us who the officers of the Publishers 
Service Co., Inc., are? 

A. Mr. Sarazen is Executive Vice President. 

Q. Do you know his full name? 

A. Mr. Paul Sarazen. Miss Esther Fertel is the treasurer. 
A gentleman named Meyer is another officer; and a gentleman 
named Smith is another officer, president and secretary I be¬ 
lieve. 

Q. Mr. Smith is president you say? 

A. Yes. 

Q. What is the general nature of the business conducted by 
this firm? 

A. They operate contests for themselves and for newspapers, 
publications, and other customers. 

. 
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Q. And what is the relationship, do you know, Mr. Boyle, 
between the Publishers Service Co., Inc. and Facts Magazine? 

A. Facts Magazine is a division of Read Magazine, and Read 
Magazine is a subsidiary or affiliate of Publishers Service Co. 

Q. And what do you know as to the relatonship between 
Publishers Service Co. and the Literary Classics Book Club 
or the Literary Classics, Inc.? 

A. Literary Classics, Inc., is another affiliate or subsidiary 
of Publishers Service Co. 

Q. Do you know whether the officers of those subsidiaries 
just mentioned are the same or approximately the same as 
those of the parent company, the Publishers Service Co.? 

A. Approximately the same. 

Q. Is Mr. Sarazen an officer of the Facts Magazine and of 
Literary Classics? 

A. He is. 

Q. Are you aware, Mr. Boyle, of any other contests con¬ 
ducted in recent years of a similar nature by this concern? 

A. I am. 

Q. Did you make an investigation of any of those other 
contests? 

A. I made an investigation of the “All-American” contest, 
and a smaller investigation of the “Read” contest. I know of 
an investigation of the “Music Appreciation” contest. 

Q. When was the “All-American” contest held? 

A. ’42-’43. 

Q. Did your investigation cover the complete operation of the 
contest? 

A. It did. 

Q. At that time was Mr. Sarazen associated with the con¬ 
cern operating the contest? 

A. He was. 

Q. Did you speak with Mr. Sarazen at the time you were 
conducting your investigation of the “All-American”? 

A. I did. 

Q. Did he turn over to you, Mr. Boyle, any parts of adver¬ 
tisements or literature used in the conduct of that plan? 

A. He did. 
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Q. What did those papers consist of generally? 

A. Advertisements, circulars, circular letters, and parts of 
circular letters. 

Q. I hand you now a file of papers and ask you if those are 
the ones you were just talking of? 

A. These are. 

Q. Mr. Boyle, did you interview Mr. Sarazen in connection 
with the “Hall of Fame” contest? 

A. I did. 

Q. Did you learn at that time whether Mr. Sarazen has 
charge of the conduct of this contest, the “Hall of Fame]’? 

A. Will you kindly repeat your question? 

Q. Did you learn whether Mr. Sarazen has charge jof the 
general conduct of the “Hall of Fame” contest? 

A. I did. 

Q. And you say that he does have charge of it? 

A. He does have charge of it. 

Q. And you have already testified that he had charge of the 
conduct of the “All-American” contest, is that correct? 

A. That is correct. 

Q. Did Mr. Sarazen indicate to you that the present contest 
was to be conducted in the same manner as the “All-American” 
contest? 

A. He said there was a difference between the “Hall of Fame” 
contest and the “All-American” contest. 

Q. Were they vital differences or were the contests, essen¬ 
tially the same? 

A. The contests were essentially the same but there were 
differences. 

Q. Will you state what the differences were to be? 

A. The spelling rules were much more strict. All judging 
was to be done by the Ruben Donnelley Corporation! under 
contract. 

They were to receive the solutions to the puzzles as soon as 
the money sent with them had been checked, and would| retain 
the solutions until the rewards were made. The notice of the 
double-prize feature would be sent to qualified contestants 
early in the tie-breaker contest instead of after the puzzles 
and essays in the final tie-breaker contest had been received. 


90 


* 


4 Assistant Solicitor. I ask to clarify the record: The so- 
called differences just enumerated by the Inspector, are they 
features of the present “Hall of Fame” contest which were not 
contained in the “All-American” contest? 

Mr. Mindel. Well, if I may speak, the first feature men¬ 
tioned, as I understand it, was the matter of handling the con¬ 
test entries and the enforcement of the rule as to spelling, is 
that correct, Inspector? 

The Witness. That's right. 

Assistant Solicitor. Well now, in which contest—the for¬ 
mer or the present one—was the rule concerning spelling more 
Strict? That isn’t clear. 

Mr. Mindel. It is to be more strict, according to the Inspec¬ 
tor’s testimony, in the present case. Have you finished testify¬ 
ing as to what the differences are? 

The Witness. No; there are still two differences. There 
was to be a consolation contest in which those persons who sent 
in wrong answers to the first phase of the “Hall of Fame” con¬ 
test would take part. The puzzles in this group would be iden¬ 
tical with those in the “Hall of Fame” contest. 

* By Mr. Mindel: 

Q. You mean identical in their general character, isn’t that 
what you mean? 

A- That’s correct. 

Q. Aside from those differences which you have noted the 
contests will be conducted in the same manner? 

A. Yes. 

Mr. Mindel. At this time, Mr. Solicitor, I make an offer as 
Exhibit 2-A and subsequent letters under Exhibit 2 of the 
various papers and letters which the Inspector has identified 
as having been a part of the “All-American” contest. 

Assistant Solicitor. Submit them to the counsel for the 
respondent. 

Mr. Mindel. Do you want to see them again? 

Mr. Burke. Yes please. 


» 
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By Mr. Mindel: 

Q. Inspector, when you spoke with Mr. Sarazen relative 
to the "Hall of Fame” contest, which is of course the current 
contest, did he offer you any samples of the literature being used 
in connection with this contest? 

A. He did. 

Q. I hand you papers which I have marked “Exhibits 3 
through 9,” and ask you if these are the ones which were Handed 
to you by Mr. Sarazen. 

A. They were given me by Mr. Sarazen. 

Mr. Mindel. I offer in evidence these papers which have 
been marked “Exhibits 3 through 9.” 

Mr. Burke. No objection. 


By Mr. Mindel: 

Q. In your examination, Inspector, of the two contests, did 
you note any difference generally speaking as to the puzzles 
offered in each? Were they both offered in the same mariner to 
the contestant? 

A. They were both rebus puzzles. There were 120 to a set 
in the first contest and 80 to a set in the second contest. The 
ones in the “Hall of Fame” contest differed from those in the 
“All-American” contest in that there was a small legend over 
each puzzle in the “Hall of Fame” rebus which did not Appear 
in the “All-American” puzzles. 

Q. And what did the legend refer to; relate to? 

A. It was descriptive of the puzzle. 

Q. The subject of the puzzle, is that what you mean?j 

A. Descriptive of it. 

Q. Did your investigation of the “All-American” disclose, or 
rather, did it show that that contest terminated with the com¬ 
pletion of the first series of puzzles? 

A. It did not show that. 

Q. And there was then offered, was there not, as the exhibits 
indicate a tie-breaking series of puzzles in the “All-American”? 

A. There was. 

Q. And were the prizes awarded upon the completion of that 
series of puzzles? 

A. They were not. 


Q. Did it then go to a second tie-breaker series of puzzles? 

A. It did. 

Q. And with that series of tie-breakers, second series of 
tie-breakers, wasn’t it required that ah essay of some kind be 
submitted? 

A. It was. 

Q. Can you testify whether the prizes in the “All-Ameri¬ 
can” contest were awarded on the basis of the accuracy of the 
second tie-breaker solution submitted? 

A. They were not. 

Q. Can you tell us then upon what basis they were awarded? 

A. They were offered on the excellency of the essays. 

Q. While investigating the “All-American” contest, Mr. 
Boyle, you say you spoke with Mr. Sarazen. I imagine more 
than once? 

A. Several times. 

Q. Did he at any time advise you as to the number of en¬ 
tries that were received in the several stages of that contest? 

A. He did. 

Q. Did he tell you how many entries were submitted in the 
first series of the puzzles? 

A. 352,000. 

Q. And how many of those did he advise you were in com¬ 
plete form so that they were submitted to the judges? 

A. 132,000. 

Q. And how many participated in the first tie-breaker se¬ 
ries? 

A. Approximately 95,000. 

Q. Would that indicate that approximately 95,000 submit¬ 
ted correct solutions in the first series of puzzles? 

A. No. Because there were a number who submitted cor¬ 
rect solutions to the first series of puzzles who did not engage 
in the tie-breaker. 

Q. Well, we can say at least 95,000; is that correct? 

A. That is correct. 

Q. How many, Mr. Boyle, participated in the second tie¬ 
breaker series and submitted essays? 

A. 77,000. 


Q. Do you know how many submitted correct solutions to 
the second tie-breaker and therefore had their essays judged? 

A. 55,000. 

Q. Have you made a computation that would show what 
percentage that 55,000 is of the 132,000 whose first series of 
puzzles were submitted to the judges for judging? 

A. I have. 

Q. Will you state what it is? 

A. Approximately 41 percent. 

Q. 41 percent of those who completed the first series went 
through to the point where their essays were judged?' 

A. Yes. 

Q. Did Mr. Sarazen in connection with the present contest 
make any statement to you as to whether or not it j would 
proceed through the stages as in the “All-American” arid that 
the essays would be the determining factor of the winners? 

A. He told me that essays would be required. 

Q. What, Mr. Boyle, was this consolation contest that you 
referred to? What was that supposed to be? 

A. If a person failed in the initial puzzle contest, they were 
given a chance to solve additional puzzles for a fee of three 
dollars and there would be prizes offered for their further par¬ 
ticipation in a separate contest from the original contesjt. 

Q. Did Mr. Sarazen make any statement as to the fees 
to be paid in connection with the consolation contest 2 is well 
as with the tie-breaking puzzles? 

A. They were to be the same. 

Q. The same as what? You mean to say the same jas the 
first original series of puzzles? 

A. Precisely. 

Q. A total of three dollars? 

A. That’s right. 

Q. In the “All-American” contest was a similar scale jof fees 
paid by the contestant? 

A. There was. 

Q. And you also made previously a reference to a c|ouble- 


prize feature. Will you tell us just what that is suppose^ to be? 

A. At the time when the solutions for a second tie-breaker 
in the “All-American” contest had been submitted contestants 



received notice that if they would pay $7.50 they would be en¬ 
titled to receive double the amount of any price they might 
win. 

Q. Did Mr. Sarazen say that that feature would be a part of 
the current contest? 

A. He did, but that it would be placed into effect at a different 
time during the contest. 

Q. As a matter of fact, have you seen literature of the con¬ 
test operators in connection with the double-price feature of the 
Current contest? 

A. I have. 

Q. Does this file which I hand you, Inspector, contain the 
offer of the double prize feature just referred to? 

A. It does. 

Q. Will you state what that file of papers is that I have 
handed you and which you have just examined? 

A. This is the file of papers submitted by Adele M. Beckman 
of St. Louis, Missouri, which I received through official channels. 

Mr. Mindel. I may state, Mr. Solicitor, that the letter of 
transmittal from Mrs. or Miss Beckman attached to the file is 
hot offered as part of the evidence but merely to show its 
source. 

Mr. Burke. We concede its source so you needn’t offer the 
letter unless you wish. I have read it. We concede its source 
as the Inspector testified [Counsel examines entire file]. 

No objection. 

Mr. Mindel. I offer as Exhibit 10 and sub-exhibit numbers 
this file just referred to as having been received from Adele M. 

Beckman, St. Louis, Missouri. 

* • * * • 

And I now ask the Inspector to identify this file as corre¬ 
spondence with the company and which will be marked “Ex¬ 
hibit 11-A” and sub-exhibit number and is conducted with 
Mr. Martin Wahl. Is that one of the files, Inspector, that also 
came into your possession in the conduct of your—investiga¬ 
tion? 

The Witness. Yes; it came through official .channels. 

Mr. Burke. No objection. 
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By Mr. Mindel: 

Q. Inspector, did there also come to your attention corre¬ 
spondence of the operators of this contest with those that were 
brought into the consolation contest? 

A. There was. 

Q. I hand you now a file of correspondence between Judith 
S. Johnson and a Mrs. A. D. Mott, of Graybulle, Wyoming, and 
ask you to identify that. 

A. I identify this as having been received through official 
channels. 

* • # * i • 

* i 

By Mr. Mindel: 

Q. Inspector, in your investigation did you learn who judges 
the solutions to the puzzles submitted in this contest? j 

A. Ruben H. Donnelley Corporation. 

Q. Ruben H. Donnelley Corporation? 

A. That is correct. 

Q. Located at New York? 

A. In New York City. 

- Q. Is that a regular part of their business? 

A. That is the function of one of their departments. 

Q. Did you interview the Donnelley people concerning this 
contest? ! 

A. I did. I talked to Mr. Morse. 

Q. Do you know Mr. Morse’s full name? 

A. I don’t recall his full name, no. 

Q. What is his office there? What is his capacity? 

A. He was in charge of the Contest Section. 

Q. And as such he has charge of this particular content? 

A. Yes. 

Q. That is, insofar as the Donnelley company handles it. 
Could you learn from Mr. Morse how many entries ha4 been 
turned over to him for judging in the first series of the “Hall 
of Fame” contest? 

A. At that time 85,000 approximately. 

Q. 85,000 had submitted complete solutions, am I correct, 
and therefore they had been turned over to Donnelley for 
judging as to accuracy, is that correct? 

A. That is correct. 

695681—46-7 



96 


Q. Did he indicate that that would be all that would be 
received? 

A. No; he expected that there would possibly be 5,000 more. 

Q. Making a total of 90,000 entrants who would have their 
puzzles judged for accuracy; is that correct? 

A. Approximately; that is correct. 

Q. Were these entries which Donnelley company received 
first handled by the Publishers Service Co.? 

A. They were checked as to financial reasons first. For 
instance, the money was all paid in and then they would be 
turned over to the Donnelley company for judging. 

Q. And I assume also, am I correct, that the Publishers 
Sendee Co. by that initial treatment would also eliminate those 
who did not complete all 80 puzzles. Is that correct? In other 
words, persons who might have sent in less than 80 solutions? 

A. I do not know whether they were eliminated by Pub¬ 
lishers Service Co. or by Donnelley. 

Q. Mr. Boyle, upon the basis of your investigation of the 
operation of “All-American” and the figure of 90,000 which 
you have just given as the number of entries to be judged in 
the first series, can you make any estimate as to the number 
which in this contest will have their letters judged? 

A. Well, if it was a direct parallel with “All-American” 
contest, 41 percent of the 90,000 would have their letters judged. 

Q. Well, I get that—just for the record—a figure of 36,900. 

A. I believe that is correct. 

Q. Did your investigation of the “All-American” disclose 
how much money was realized by the operators in the opera¬ 
tion of the contest? 

A. Approximately a million and a half was taken in. 

Q. Approximately $1,500,000 was taken in from the con¬ 
testants in the “All-American” contest? 

A. Yes, sir. 

Q. And can you testify as to how much was paid out in prize 
money? 

A. About $30,000. May I change that? It must have been 
$40,000 because the first prize was doubled in one instance, 
and as there were two first prizes given it would naturally go 
beyond $30,000 and would therefore approximate $40,000. 
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Q. In talking with Mr. Sarazen about the current “HaH of 
Fame” contest did he indicate to you how extensively it was 
to be advertised? 

A. I believe the expression “nation-wide” was used. 

Q: “Nation-wide.” Did he indicate that it was to be to an 
extent comparable to that in the “All-American”? I 

A. He didn’t say. 

Q. Do you know what the extent of the advertising was in 
the “All-American”? 

A. Nation-wide. 

Q. Did Mr. Sarazen at any time indicate to you that he 
anticipated that the current contest would stop with the judg¬ 
ing of the first 80 puzzles? 

A. He did not. 

Q. Did he indicate that he expected it would not stop with 
the judging of the first 80 puzzles? 

A. Yes, because we discussed the matter of essays. 

Q. Did Mr. Sarazen indicate how many entrants he Expected 
in the consolation contest? 

A. He did not. He merely pointed out that if he received a 
certain number, it would be sufficient to pay for thp prizes 
offered. 

Q. Do you recall what that number was? 

A. I believe 6,000. 

Q. When interviewing Mr. Morse of the Donnelley outfit 
did you learn from him whether arrangements had already been 
made for the judging of the letters or essays in the current con¬ 
test? 

A. Yes, that was discussed by us. 

Q. And you testified that he said that such arrangements 
had been made at that time? 

A. Yes. 

Q. And approximately when was that interview held? Let 
me ask you this way: Was that at the outset of the conduct 
of this contest? 

A. No. The contest had been in effect for some time and 
the interview was held on June 22. i 

Q. And the closing date for the first series of puzzles was 
June 16: is that correct? ! 

* • i 
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A. Yes. 

Q. Well, the record will show that. Have you any informa¬ 
tion, Mr. Boyle, as to the size of mailings being made by the 
Publishers Service Co. or the Facts Magazine relative to this 
contest? 

A. Yes; I have. 

Q. Will you state what that is? 

A. On July 3rd at Grand Central Annex there were 7,888 
registered letters mailed; the same day at Church Street Annex 
there were 44,584 registered letters mailed. On July 5th there 
were 34,994 registered letters mailed; July 6th, 583; July 10th, 
1,338; July 11th, 176; July 14th, 46, a total for that period of 
89,609 registered letters mailed. The following registered let¬ 
ters were delivered to Facts Magazine by Church Street Annex 
on July 5th, 24; July 6th, 7; July 9th, 227; July 10th, 337; 
July 11th, 197; July 12th, 1,148; July 13th, 2,153; July 14th, 
1,761; July 16th, 3,264; July 17th, 795; July 19th, 670, a total 
of 11,483 registered letters delivered to the Facts Magazine. 

Q. Over what period of time? 

A. July 5th to July 19th. 

Q. Do you have any figure as to the amount of regular or¬ 
dinary mail being received aside from registered? 

A. On July 19, 1945, approximately 20,000 pieces of first- 
class mail were delivered. 

Q. When you interviewed Mr. Sarazen in connection with 
this contest, “Hall of Fame,” how much of the literature to be 
used in the contest had been prepared? 

A. Only that pertaining to the first phase. 

Q. All of which you have identified and has been entered 
here in evidence, is that correct? 

A. Yes, sir. 

Q. In your investigation of the “All-American,” Mr. Boyle, 
did you examine the final prize-winning entries? 

A. I did. 

Q. What percentage did you find of those entries had paid 
the extra fees entitling them to a double prize? 

A. Four-sevenths is the proportion. 

Q. Four-sevenths. Would 65 percent be about that? 

A. About 44,(XX) out of 77,000 had paid the double-prize fee. 
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Mr. Mindel. No further questions. 


Cross-examination by Mr. Burke: 

Q. Mr. Boyle, the puzzles in the “Hall of Fame” contest are 
different from the puzzles in the “All-American” contest, are 
they not? 

A. They are the same type but they are different puzzles. 

Q. By the same type you mean that they are rebus pikzzles? 

A. Yes. 

Q. And a rebus puzzle is one which pictures an object and 
requires identification of that object, isn't that right? 

A. That is right. 

Q. But the puzzles that constituted the “Hall of Fame” con¬ 
test are puzzles depicting different objects than those depicted 
in the puzzles used in the “All-American” contest, isnit that 
right? 

A. As far as I know; yes. 

Q. You examined the puzzles used in the “All-American” 
contest? 

A. Yes. 

Q. And you have examined the puzzles used in the “Hall of 
Fame” contest to date? 


A. Yes. 

Q. So that the contests differ in that the puzzles are dif¬ 
ferent? 

A. Yes. 

Mr. Mindel. I object to the conclusion called for by the 
question as do the contests differ. They differ, I believe, in 
more respects than that. 

Mr. Burke. Well, they differ at least in that respect, do they 
not, Mr. Boyle? 

The Witness. That is one difference. 

***** 

By Mr. Burke: 

Q. Mr. Boyle, you gave a percentage of the persons who en¬ 
tered the All American Contest who were required to submit 
letters for judgment, did you not? What percentage was that? 

A. I believe it was around 41 %. 
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Q. Have you examined the puzzles thus far in the Hall of 
Fame Contest? 

A. I have. 

Q. Have you- 

A. (Interposing.) That is the first and second series. 

Q. Have you made any estimates of the number of con¬ 
testants who will probably have to submit letters? 

A. Only from the percentages prevailing in the All American 
Contest. 

Q. Those percentages would be thrown off if the puzzles 
became progressively more difficult, would they not? 

A. I believe they would. 

Q. Rebus puzzles are capable of being made difficult, are 
they not? 

A. I don’t know enough about them to be able to say that. 
I imagine they could be though. 

Q. Hovr long did you investigate the All American Contest? 

A. A little over a year. 

Q. During that time you saw the puzzles and their solutions? 

A. I did. 

Q. Did you attempt to solve some of them yourself? 

A. I did. 

Q. Did you succeed? 

A. I did. 

Q. From your experience in solving those puzzles do you 
think you could solve any rebus puzzle? 

A. No. 

* # # * * 

By Mr. Burke: 

Q. Did you make certain criticisms of that contest to Mr. 
Sarazen? 

A. No. 

Q. Did you discuss the matter of the timing of the so-called 
double-prize offer with him? 

A. I was present when it was discussed. 

***** 

Q. Mr. Boyle, the rules of the “Hall of Fame” contest prom¬ 
ise that the sponsors will offer a group of eighty puzzles for 
solution. Is that so? 
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A. Yes. 

Q. Did the sponsor offer a group of eighty puzzles for solu¬ 
tion? 

A. Yes. 

Q. And in exchange for the remittances made with the solu¬ 
tions to the eighty puzzles, did the sponsor promise fhe con¬ 
testant a book, published by the Literary Classics Book Club? 
A. I do not recall the wording of that offer. 

Q. I refer you to Rule 8, appearing in Exhibit 1, isj it? 

Mr. Mindel. 1-A, at least. Page 52. 

Mr. Burke. Thank you, which reads as follows: 

Each contestant who submits a complete group of solu¬ 
tions for this contest qualified in accordance \jrith the 
Rules will receive the book selected for the month of 
July by the Literary Classics Book Club. 

Is that a part of the rules of this contest? 

Mr. Mindel. Well, your question has answered itself, Mr. 
Burke. 

By Mr. Burke: 

Q. Do you recall that to be a part of the rules of this contest? 
A. Yes. 

Q. Then did the sponsor in accordance with his promise 
deliver to each of such contestants the book published for July 
by the Literary Classics Book Club? 

# * # * | * 

The Witness. I know of one person who received a book. 

By Mr. Burke: 

Q. Have you seen that book? 

A. I have not. 

Q. Have you seen any of the books? 

A. I have not. 

Q. Did Mrs. Beckman inform you whether or not she had 
received her copy of the book? 

A. I don’t recall. 

Q. I show you a book and ask you if that is the book which, 
was sent to the contestants so qualified? 

A. The title is the same. 

Mr. Burke. May it be marked for identification? 
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Assistant Solicitor. Yes. 

Mr. Burke. I mark it myself, I take it. 

Assistant Solicitor. Mark it Respondent’s Exhibit No. 1 
for Identification. 

(Book entitled “The Way of All Flesh” was marked “Re¬ 
spondent’s Exhibit No. 1” for Identification.) 

By Mr. Burke: 

. Q. Didn’t you attempt in your investigation, inspector, to 
find out whether the sponsor in fulfillment of its promise had 
sent the promised book to the contestants? • 

A. I did not. 

Q. Did you think that immaterial? 

Mr. Mindel. Objection, as to what he thought. 

Assistant Solicitor. I don’t think that is competent, Mr. 
Burke. After all the inspector is a gatherer of facts. The opin¬ 
ions are reached after the facts are submitted to the Solicitor’s 
Office. 

Mr. Burke. May I have an exception? 

Assistant Solicitor. Yes; let the record show your 
exception. 

By Mr. Burke: 

Q. Mr. Boyle, the rules of the contest promise that in the 
event of ties, a second tie-breaking group of puzzles divided into 
series exactly like the first group would be submitted for solu¬ 
tion by the contestants. Do you know whether or not the 
sponsor in fulfillment of that promise so submitted that group 
of puzzles? 

A. I do know. 

Q. It did? 

A. Yes. 

Mr. Mindel. Just one moment, there’s a little confusion. 
You were speaking of the second tie-breaking puzzle. 

Mr. Burke. No; the first tie-breaker. 

By Mr. Burke: 

Q. And in the “All-American” contest the sponsor promised 
the contestant that in case of a second tie-breaking group of 
puzzles being necessary, contestants eligible to solve the same 
would be required to accompany their solutions to the second 
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tie-breaking group of puzzles with a letter of not more than two 
hundred words on the subject “My Choice for American; Hero 
No. 1.” Do you know whether or not the sponsor accepted and 
judged those submissions of letters on that subject? 

A. Yes. 

Q. And you know that the winner of the prize was determined 
on the basis of the excellence of that letter? 

A. So far as I know. 

Q. In the “Hall of Fame” contest, do you know that Rule 9 
provides that in case a second tie-breaking group of puzzles is 
necessary contestants eligible to solve same will be required to 
accompany their solutions to this second tie-breaking group of 
puzzles with a letter of not more than two hundred words in the 
subject “The Puzzle I Found Most Interesting and Educational 
in This Contest”? 

A. There is a rule. 

Q. The rules of the contest provide that any contestant who 
becomes eligible to submit and who does submit a group of 
qualified tie-breaking solutions will receive the following 
month’s Book Club selections. Do you know whether or not 
the entrants in the first tie-breaker who submitted complete 
solutions to that group of eighty puzzles received froija the 
sponsor the promised book? 

A. I don’t know. 

Q. You didn’t investigate that? 

A. No. 

Q. Did anyone complain to you that he had not received the 
promised books? 

Mr. Mindel. Objection. Immaterial to the issues. 

Assistant Solicitor. I overrule your objection, Mr. Mindel. 

The Witness. I have received no such complaint. 

Mr. Burke. Then, as far as you know, the sponsor fulfilled 
his promise by delivering the promised books? 

The Witness. As far as I know. 

Mr. Burke. The sponsor promised in the “All-American” 
contest a- 

Mr. O’Brien. (Interposing.) Mr. Solicitor, I hate to inter¬ 
rupt you but I want to move to strike the last question and 
answer. It seems to me that that is a meaningless piece of 
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question and answer if it is interpreted in the normal way but 
it might be misinterpreted. He didn’t 'ask the inspector 
whether he knows what the sponsor did. So far as he knows 
he doesn’t know what he did. To me, Mr. Solicitor, that is 
very obscure, objectionable and incompetent question and 
answer. It has no relevancy to anything except that it might 
be misinterpreted an indication that the inspector said or in¬ 
tended to indicate that the sponsor did deliver the books. The 
inspector doesn’t know one way or the other. 

Assistant Solicitor. Your objection is, then, to the form of 
the question? 

Mr. O’Brien. Form of the question and the irrelevancy of 
the inspector’s not knowing. 

Assistant Solicitor. I think the inspector can answer that 
question if he knows but what you seek to do is to clarify 
whether he knows or not. Let him answer whether he knows 
that fact and I think that will clarify without striking it from 
the record. Do you know whether the book was furnished, 
Mr. Inspector? 

The Witness. I do not know. 

Assistant Solicitor. Whether it was or was not- 

The Witness. (Interposing.) I know nothing about it. 

By Mr. Burke: 

Q. No one complained to you, however, that he had not re¬ 
ceived the promised book? 

A. I have no such complaint. 

Q. And you were in contact with people who were partici¬ 
pating in the contest, were you not? 

A. I don’t understand the question about being in contact 
with them. 

Q. Did you have any communication with anyone who was 
a participant in the contest? 

A. I received complaints from them. 

Q. So that you were in contact through the receipt of com¬ 
plaints from them? 

A. Yes. 



the promised book? 

A. I had no complaints on that score as far as the second 
book was concerned. 

Q. As far as the first book was concerned, did you have any 
such complaints? 

A. I knew that one of the books, at least, had been delivered, 
the first book. 

Q. That is, “The Way of All Flesh?” 

A. That was the title of the book which had been delivered. 

Q. Do you know of any promise made by the sponsor t<|> the 
contestants which had not been fulfilled? 

A. No. 

Mr. Burke. That is all. 

Redirect examination by Mr. Mindel: 

V I • 

Q. Do you know, Inspector, that all of the promises made 
by the promoters have been fulfilled to the contestants? Do 
you know, that is, yes or no, whether or not all of the promises 
made by the promoters have been fulfilled? 

A. No. 

Q. Aside, Inspector, from the language contained in tules 
8 and 9 did you find in your examination of the exhibiis in 
the “Hall of Fame” contest any statement that the contestants 
would have to pay additional fees should the contest go beyond 
the first 80 puzzles? 

Mr. Burke. I object upon the ground that the rules speak 
for themselves. They are in evidence. 

Mr. Mindel. I am asking him if he found anything beyond 
the rules, in addition to the rules, in examining the exhibits. 

Mr. Burke. And I am objecting. The exhibits speak for 
themselves. 

Assistant Solicitor. That is my opinion, too, Mr. Mindel, 
that they do speak for themselves. If it is not there you l ean 
call attention to that fact. If counsel for the respondent 
thinks it is there he can point it out. 

Mr. Mindel. No further questions. 
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Read Magazine, Inc., Literary Classics, Inc., Publishers 
Service Company, Inc., Henry Walsh Lee, and Judith 
S. Johnson 

v. 

Robert E. Hannegan, Individually and as Postmaster 
General of the United States 

Civil No. 30926 
Pertinent Docket Entries 

1945 

Oct. 2—Complaint, Exhibits (7), Affidavit of Henry W. Lee. 

Oct. 2—Summons, Copy (1) and Complaint issued. Served 
10/2/45. 

Oct. 2—Temporary Restraining Order. Schweinhaut, J. 
Served 10/2/45. 

Oct. 2—Motion of plaintiffs’ attorney for Temporary Re¬ 
straining Order and for Preliminary Injunction to 
restrain defendant from enforcing a Fraud Order. 

Oct. 4—Points and authority of plaintiffs in support of 
motion for Temporary Restraining Order and Pre¬ 
liminary Injunction. 

Oct. 11—Motion of plaintiffs for Temporary Restraining Order 
and for Preliminary Injunction to restrain de¬ 
fendant from enforcing a Fraud Order against 
plaintiffs issued by defendant on October 1, 1945, 
notice point and authority Exhibit. 

Oct. 11—Order extending Temporary Restraining Order to 
October 19, 1945, at 10:00 a. m. (consent). 
Schweinhaut, J. 

Oct. 15—Affidavit of defendant in Opposition to Motion for 
Preliminary Injunction. 

Oct. 16—Affidavit of John J. Gregory. 

Oct. 16—Exhibit A of plaintiff. 

Oct. 19—Order granting Preliminary Injunction; daily receipts 
to be deposited in registry of court. Holtzoff, J. 

Oct. 22—Defendant’s points and authority in opposition to 
Motion for Preliminary Injunction. 
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Oct. 22—Motion of defendant to dismiss complaint or in| alter¬ 
native for Summary Judgment. Affidavit aijd Ex¬ 
hibit 12. 

Oct. 26—Motion of plaintiffs for Summary Judgment; notice; 
affidavit filed. 

Nov. 2—Memorandum of defendant in support of Motipn for 
Summary Judgment and in opposition to plaintiffs 
Motion for Summary Judgment. 

Nov. 15—Memorandum Opinion finding for the plaintiffs and 
granting the plaintiffs a permanent injunction. 
Holtzoff, J. 

Nov. 27—Judgment granting permanent injunction. Holtzoff, J. 

Nov. 27—Order continuing impounding order pending appeal 
or final disposition of any appeal taken. Holtzoff, J. 

1946 

Feb. 23—Notice of appeal of defendant; Notice Cummings & 
Stanley. 

Mar. 5—Designation of Record. 

Apr. 3—Supplemental designation of record. 

Apr. 3—Motion of defendant for extension of time for filing 
the record on appeal to April 30,1946. 

Apr. 4—Order extending time to file record on appeal and 
docketing the action to April 30, 1946. Bailey, J. 

Apr. 8—Transcript of Proceedings. 

Apr. 9—Order certifying original documents to Court of Ap¬ 
peals. Holtzoff, J. 

Apr. 23—Transcript of Record. 
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Statutes Involved 

TITLE 39 U. S. C. SEC. 259 

% 

§259. Mail of persons conducting lotteries or fraudulent 
schemes returned; evidence of agency 

The Postmaster General may, upon evidence satisfactory to 
him that any person or company is engaged in conducting any 
lottery, gift enterprise, or scheme for the distribution of money, 
or of any real or personal property by lot, chance, or drawing 
of any kind, or that any person or company is conducting any 
other scheme or device for obtaining money or property of 
any kind through the mails by means of false or fraudulent 
pretenses, representations, or promises, instruct postmasters 
at any post office at which registered letters or any other let¬ 
ters or mail matter arrive directed to any such person or com¬ 
pany, or to the agent or representative of any such person or 
company, whether such agent or representative is acting as an 
individual or as a firm, bank, corporation, or association of any 
kind, to return all such mail matter to the postmaster at the 
office at which it was originally mailed, with the word “Fraudu¬ 
lent” plainly written or stamped upon the outside thereof; 
and all such mail matter so returned to such postmasters shall 
be by them returned to the writers thereof, under such regula¬ 
tions as the Postmaster General may prescribe. Nothing con¬ 
tained in this section shall be so construed as to authorize any 
postmaster or other person to open any letter not addressed 
to himself. The public advertisement by such person or com¬ 
pany so conducting such lottery, gift enterprise, scheme, or de¬ 
vice, that remittances for the same may be made by mail to 
any other person, firm, bank, corporation, or association named 
therein shall be held to be prima facie evidence of the existence 
of said agency by all the parties named therein; but the Post¬ 
master General shall not be precluded from ascertaining the 
existence of such agency in any other legal way satisfactory 
to himself. (R. S. § 3929; Sept. 19,1890, ch. 908, § 2, 26 Stat. 
466; Mar. 2,1895, ch. 191, § 4,28 Stat. 964.) 


TITLE 39 U. S. C. 732 


§ 732. Payment of orders issued in favor of lotteries 

The Postmaster General may, upon evidence satisfactory to 
him that any person or company is engaged in conducting any 
lottery, gift enterprise, or scheme for the distribution of money, 
or of any real or personal property by lot, chance, or drawing 
of any kind, or that any person or company is conducting any 
other scheme for obtaining money or property of any! kind 
through the mails by means of false or fraudulent pretenses, 
representations, or promises, forbid the payment by any! post¬ 
master to said person or company of any postal money orders 
drawn to his or its order, or in his or its favor, or to the [agent 
of any such person or company, whether such agent is acting 
as an individual or as a firm, bank, corporation, or association 
of any kind, and may provide by regulation for the Return 
to the remitters of the sums named in such money ordeijs. 

This shall not authorize any person to open any letter not 
addressed to himself. 

The public advertisement by such person or compajny so 
conducting any such lottery, gift enterprise, scheme, or device, 
that remittances for the same may be made by means of postal 
money orders to any other person, firm, bank, corporation, or 
association named therein shall be held to be prima faqe evi¬ 
dence of the existence of said agency by all the parties riamed 
therein; but the Postmaster General shall not be precluded 
from ascertaining the existence of such agency in any j other 
legal way. (R. S. § 4041; Sept. 19, 1890, ch. 908, §|3, 26 
Stat. 466.) 
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BRIEF FOR APPELLEES 


Counter-Statement of the Case 

• I 

Appellee Read Magazine, Inc. is a New York corpora¬ 
tion, a subsidiary of appellee Publishers Service j Com¬ 
pany, Inc. and the owner and publisher of “Readf and 
“ Facts’’ magazines (Tr. 87). Each of these magazines 
has a monthly circulation of about a quarter of a njiillion 
copies (Tr. 198). Appellee Literary Classics, Inc. is ^ New 
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York corporation, a subsidiary of Publishers Service Com¬ 
pany, Inc. and a very large publisher of classical literature 
(Tr. 139-142). Publishers Service Company, Inc. is a cor¬ 
poration originally organized under the Laws of Delaware 
* in 1928, whose successor, the plaintiff, was organized under 
the Laws of New York in 1930 (Tr. 86). The business of 
this company is the promotion of circulation of newspapers 
through contests and, through its subsidiaries, the publica¬ 
tion of magazines, classical literature and the manufacture 
of phonograph records (Tr. 132-139). It has conducted 
approximately one hundred contests for various leading 
newspapers, such as the “Washington News,” “Baltimore 
News Post,” “Charleston Mail,” “New York Journal 
American,” “New York Post,” “Los Angeles Times,” 
“Los Angeles Daily News,” “Los Angeles Herald Ex¬ 
press,” “San Francisco Examiner,” “San Francisco 
Cronicle,” “Seattle Post Intelligence,” “Spokane Spokes¬ 
man Review,” “Dallas News,” “The Houston Post,” “The 
Cleveland News” and “The Chicago Herald Examiner” 
(Tr. 153). Appellee Henry Walsh Lee is the Editor of 
“Facts” and “Read” magazines (Tr. 196). Appellee 
Judith S. Johnson was the Contest Editor of “Facts” maga¬ 
zine. 

In April, 1945, appellees offered to the public through 
“Facts” magazine and national newspaper advertising a 
rebus puzzle contest which they denominated “Facts Maga¬ 
zine’s Puzzle Contest.” The rules of the contest were of 
the same general nature as those under which Publishers 
Service Company, Inc. had conducted over a hundred previ¬ 
ous contests for newspapers (Tr. 134). A rebus is a puzzle 
representing a word or words by letters, numerals or pic¬ 
tures, or by a combination of the three. 

A summary of the rules of the contest is as follows 
[Ex. A-8, p. 4(a)]: 
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1. An original group of 80 rebus puzzles was offered 
for solution (Rule 2). 

2. The original 80 puzzles submitted for solution were 
divided into 20 series of 4 puzzles each (Rule 4). 

3. Each series of puzzle solutions submitted was re¬ 
quired to be accompanied by the remittance of 15^ in 
coin (Rule 8). 

4. Solutions so qualified for the first 20 series of puzzles 
(80 puzzles) were required to be postmarked and 
mailed to the sponsor not later than June 16 j 1945 
(Rule 5). 

5. In case of ties in the solution of the original 80 
puzzles, a first, and if necessary, a second tie-break¬ 
ing group of puzzles, divided into series exactly like 
the first group, were provided. Contestants were 
required to accompany their solutions to the third 
group of puzzles with a letter on a given subject 
which would be judged on the basis of originality in 
description and general interest in the event of final 
ties in the solution of the puzzles (Rule 9). 

6. All tie-breaking series of solutions were required to 
be accompanied by the remittance of 15^ in cohti with 
each series of 4 puzzles (Rules 8 and 9). 

7. In return fo rtheir remittances, contestants who sub¬ 
mitted solutions qualified with the remittance of 15^ 
in coin with each series of four solutions to each 
group of puzzles, whether correct or not, were en¬ 
titled to receive the July, August and September 
books issued by the Literary Classics Book! Club 
(Rule 8). 

To prevent misunderstanding by the public of the prob¬ 
able length of the contest or the sum required for participa¬ 
tion, the sponsor incorporated the following statement in 
Rule 9 of the published official rules of the contest: j 
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“Upon entering the contest, the entrant is asked 
to realize that the sponsor anticipates that a large 
number of persons may enter the contest and that a 
large number may solve one, two or all three groups 
of the puzzles * * •” [Rule 9, Ex. A-8, p. 4(a)]. 

Each contestant who submitted solutions, correct or in¬ 
correct, to the original group of 80 puzzles in the contest 
with the required remittance of 15^ for each series of four 
solutions received the book published for the month of July 
by Literary Classics Book Club (Tr. 94). This book was a 
special edition of “The Way Of All Flesh” by Samuel 
Butler, with new typography and copyrighted material by 
Carl Van Doren, Burton Rascoe and Robert Van Gelder 
(Tr. 181-182). 

As anticipated by the sponsor and revealed to the con¬ 
testants in the rules of the contest, a large number of per¬ 
sons entered the contest and a large number succeeded in 
solving the first group of 80 puzzles. These successful con¬ 
testants thereby became entitled to continue their participa¬ 
tion in the contest (Tr. 154-5). Those who submitted quali¬ 
fied solutions to the 80 puzzles in the tie-breaker, whether 
correct or incorrect, received the August book published by 
the Literary Classics Book Club. This book was “Pride and 
Prejudice,” by Jane Austin, especially designed, with new 
copyrighted introductory matter, new typography and new 
illustrative material (Tr. 95). 

Similarly, in exact accordance with the rules, contestants 
who succeeded in solving the first tie-breaker group of puz¬ 
zles became eligible to compete in the second tie-breaker, 
which consisted of 80 puzzles divided into series exactly like 
the first group of puzzles. Contestants who completed the 
second tie-breaking group of puzzles were required to submit 
a letter, as recited above and detailed in the rules. In ac¬ 
cordance with the rules the contestants who submitted solu¬ 
tions to the second tie-breaker accompanied by the re¬ 
quired remittances became entitled to receive the September 
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book published by the Literary Classics Book Club, which 
was a special edition similar to the July and August tjooks 
published by Literary Classics (Ex. A-8, p. 4(a), Rule 8). 

# i 

Of the entrants in the contest about 94,000 persons (Com¬ 
pleted the first phase of the contest. 

Upon completion of the first phase of the contest^ the 
sponsor made an offer to the approximately 35,000 people 
who submitted correct solutions to the 80 puzzles to dbuble 
the original prizes offered if the contestants would pur¬ 
chase the four books of the Literary Classics Book Clib to 
be issued beginning with the month of October, 1945, or to 
increase the original prizes by 50% if contestants would pur¬ 
chase the two books of the Literary Classics Book Clijib to 
be issued beginning with the book for October, 1945. With 
this offer the sponsor forwarded to the contestants an Eligi¬ 
bility form providing spaces for stating the election of the 
contestant to accept the double prize offer in whole or in 
part, or stating his election not to accept it (Gov. Ex. 11[-A). 
For the protection of the sponsor against later claims by 
contestants that they did not receive the double prize coffer, 
the sponsor requested that the form be returned by the con- 
testant whether or not he accepted the double prize features. 
An envelope was provided for the purpose, which required 
no postage. 

The notification to the contestant of the double prize 
offer was in a letter addressed to all contestants. The letter 
accompanying the double prize offer informed the contestant 
that his standing in the contest would be unaffected whether 
or not he accepted the double prize offer. This letter doited 
July 5,1945 read in part as follows: 

I 

“Please understand that your eligibility to (Com¬ 
pete for the original prizes remains, regardless of 
whether you do or do not qualify for eligibility to 
compete for the higher prizes. In other words, this 
is a privilege and not an obligation in any sense of 
the word” (Gov. Ex. 11-B). 
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The letter of transmission of the eligibility form dated 
July 6, 1945 stated in part: 

“At this point I would like to point out that your 
eligibility to compete for all of the original prizes 
offered remains the same, regardless of whether or 
not you send in the continuation of your own mem¬ 
bership or send in any gift memberships. In other 
words, please understand that there is no obligation 
whatever” (Ex. 11-C). 

• 

In the same letter the sponsor agreed to add the $17,500, 
representing double the original prize money, to the list 
of prizes, thereby increasing the number of prizes, in the 
event that it was not won by a contestant taking advantage 
of the offer. Thus there was no financial saving to the 
sponsor in case no doubled or increased prizes were won 
(Tr. 168). 

To those contestants who had failed to solve the puzzles, 
the sponsor offered $17,500 in prizes to be competed for 
by these contestants in a subsidiary contest. The rules of 
the subsidiary contest were the same as the rules governing 
the breaking of ties in the original contest and involved 
solving the same puzzles and, if necessary, submitting the 
prescribed letter. 

On August 15, 1945 the sponsor addressed a letter to 
all contestants in the main contest who had succeeded in 
solving the 80 puzzles in the first tie-breaking group offer¬ 
ing to pay four times the amount of the original prizes 
provided the contestants purchased additional book club 
memberships. The letter transmitting this offer made it 
clear that the contestant’s eligibility to win the original 
prizes offered would be in no way affected by his action 
upon the increased prize offer. The letter of notification 
of the increased prize offer read in part as follows: 

“Therefore, please let me again make clear, just 
as I did when sending you the first group of tie- 
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breaking puzzles, that this letter is not to be inter¬ 
preted by you as meaning that you have already, won 
first prize or any prize at all. Please understand 
that your status is strictly this: It is possible that 
you may win first prize or one of the other prizes, 
but this possibility must be based upon your (sub¬ 
missions to the final tie-breaking requirements of the 
contest. Also, realize at the same time that thejfinal 
tie-breaking puzzles will be by far the most difficult 
puzzles presented in the contest, and that you are 
competing with a large number of very able pom- 
petitors. • * * Facts Magazine does not want! any 
contestant to be under the impression that he ox she 
is certain to win any prize or that a very ^mall 
number of people are tied. 

* • • # • * j • 

Your present eligibility to compete for the prizes 
as previously offered will be in no way affected by 
whether or not you elect to become eligible to com¬ 
pete for the increased prizes up to $40,000 referred 
to in this letter’’ (Gov. Ex. 10-G). 

On August 17, 1945 the sponsor transmitted to the! con¬ 
testants an appendage form for specifying their election 
to qualify for an increased prize or to indicate rejection 
of the offer. A postage free envelope was enclosed for 
response. This letter read in part as follows: 

“We also wish to make clear that you are not 
under any obligation whatever to lengthen your 
membership. You are now eligible to compete for 
any of the 500 prizes of which first prize is $15,000. 
Whether you do or do not increase this eligibility 
to $20,000, $25,000, $30,000, $35,000, or $40,000 will 
in no way have any effect on whether or not you win 
first prize or any other prize” (Gov. Ex. 10-1). j 

As in the case of the double prize offer, the sponsor 
agreed whether or not any contestant elected to take ad¬ 
vantage of it, to add the difference between the original 
prizes and the increased prizes to the list of prizes. Thus 
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the sponsor conld realize no financial advantage from the 
failure of a contestant who had elected to take advantage 
of the increased prize offer to win a prize (Gov. Ex. 10-1). 

All submissions of solutions to the puzzles have been 
judged by the Reuben H. Donnelley Company, the leading 
company engaged in this business in the United States. 
The Donnelley Company is nationally recognized as the 
contest judging organization to which the largest national 
advertisers in America entrust the handling of judging of 
their contests. No judging of submissions was done by the 
company or by any individual associated with the sponsor 
(Tr. 151). At the time of the hearing before the Assistant 
Solicitor of the Post Office Department the contest had 
realized the sum of $760,000 in fees and there had been 
expended by the sponsor, or it had become obligated to 
expend, a sum aggregating in excess of $935,000. This 
sum which the sponsor was obligated to disburse included 
the cash value of the prizes of $105,000, the cost of the 
books distributed, printing, advertising, postage and other 
overhead disbursements (Tr. 171). 


Summary of Argument 

1. The finding of fraud in the contest, made by the 
Postmaster General, was without support of substantial 
evidence. Fraud involves a misrepresentation of fact or a 
concealment of a material fact. No misrepresentation of 
fact was contained in the announcement of the contest, the 
rules, or any correspondence in connection therewith. 
Every term and condition upon which prizes were promised 
in the instant contest was stated in the rules which gov¬ 
erned the contest with reasonable clarity. There was, 
therefore, no basis in the evidence for a finding of false 
pretense, false promise, or false representation. 

2. The Postmaster General must consider the advertis¬ 
ing of the contest as a whole and may not predicate a find- 
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ing of fraud upon the contortion of the language of the 
advertiser and refuse to give effect to the qualifying lan¬ 
guage of the rules. If the language of the advertising and 
the rules governing the contest reasonably conveyed the 
terms and conditions upon which prizes were promised, 
the Postmaster General may not impute fraud to the ispon- 
sor because the language used did not meet his standard 
of suitability. It was not intended by Congress to vest in 
the Postmaster General the power of life and death over 
business enterprises, dependent for its exercise upqn his 
consideration and construction of only part of the language 

of the advertising of their products. 

‘ 

3. The statute under which the fraud order was issued 
was designed for the protection of the public from “Actual 
fraud / 7 It was not designed to vest the Postmaster Gen¬ 
eral with power of censorship of advertising by application 
of his subjective standard of business ethics. To justify 
the issuance of a fraud order there must be substantial 
evidence of fraud in fact, that is, statements in advertising 
calculated to mislead the ordinary person to whom it was 
addressed or intentional concealment of a material fi.ct. 


ARGUMENT 

I 

! 

A fraud order should be upset by the courts when it 
is issued without substantial evidence of fraud. 

I 

The power to issue a fraud order is a remedy for the 
public’s protection to permit the quick suppression of 
frauds perpetrated through the use of the mails. So dras¬ 
tic is the remedy that it may be invoked only when sub¬ 
stantial evidence of actual fraud is before the Postmaster 
General. The requirement that the evidence of fraud be 
substantial is to satisfy the constitutional prohibition 


I 
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against depriving a person of property without due process 
of law. Although the Postmaster General is the final ar¬ 
biter of the facts, this grant of quasi-judicial discretion 
to him does not free him from the obligation of arriving 
at his decision upon the basis of evidence of actual fraud 
rather than upon caprice. Such a finding of fraud may not 
be predicated upon a sinister view of facts which are in 
themselves untainted by fraud. 

In American School of Magnetic Healing v. Me Annuity, 
187 U. S. 94, this limitation was imposed upon the Post¬ 
master General. At page 106 the Court said: 

“ Other instances might be adduced to illustrate 
the proposition that these statutes were not intended 
to cover any case of what the Postmaster General 
might think would be false opinions, but only cases 
of actual fraud in fact , * * *” (emphasis supplied). 

The objective test for determining the existence of sub¬ 
stantial evidence of fraud in the instant contest may be ap¬ 
plied by asking and answering the following questions: 

1. "What affirmative misrepresentations and promises 
were made by appellees to the public in the advertising, 
rules or correspondence in connection with the contest? 

2. Were any of the affirmative representations false? 

3. Was any promise unfulfilled? 

4. Did appellees fail to state in the advertising, rules 
or correspondence, any term or condition of the contest 
upon which prizes were promised? 

5. Was any statement made in the advertising, rules or 
correspondence which was calculated to mislead or which 
had a natural tendency to mislead? 
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The above questions are answered by the evidence [favor¬ 
ably to appellees, and therefore there was no substantial 
evidence before the Postmaster General justifying the issu- 
anc of the fraud order. 


There was no evidence before the appellant of ex¬ 
press misrepresentations or concealment of any mate¬ 
rial fact. 

1 

Lacking evidence of express misrepresentations jin the 
advertising rules or correspondence connected with tlje con¬ 
test, appellant predicates his theory of fraud upoti alle¬ 
gations of implied misrepresentations.. Appellant argues 
that the impression gained from reading the advertising, 
rules and correspondence is that they were calculated to 
mislead and had a natural tendency to mislead in tljie fol¬ 
lowing respects: 

1. That appellees misrepresented that there would be ' 
only eighty puzzles in the contest; 

I 

2. That they misrepresented it as a puzzle contest be¬ 
cause it might and probably would be decided upon the basis 
of the excellence of letters to accompany the second tie¬ 
breaker of the contest; and 

3. That the cost of participation in the contest would 
be, at the most, $3.00. 

* 

A. The contention of the appellant that the content was 
misrepresented as one in which there would be only eighty 
puzzles is supported in appellant’s brief by reference to the 
headlines appearing in the advertising announcing the con¬ 
test. Appellant fails to quote the numerous references to 
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the rules contained in this advertising. Only by completely 
ignoring these rules can he possibly support the impression 
which he argues is gained from reading the advertising. 
The advertising quoted in appellant’s brief begins with 
the statement: 

“Solve the 4 Puzzles Now—Mail Entry by 
Saturday Night, April 7 
First 

$10,000 Puzzle Contest 
Prize” 

The appellant might as logically argue that it was rep¬ 
resented by this excerpt from the advertising that a $10,000 
first prize would be paid for the solution of four puzzles as 
that it was represented that only eighty puzzles were pro¬ 
vided for in the contest. By a reference to the rules 
printed with the announcement of the contest, the appel¬ 
lant would quickly learn that the contest provided a first 
tie-breaking group of eighty puzzles and a further tie¬ 
breaking group of eighty puzzles to be accompanied by a 
letter. The only real question in this case is whether the 
appellant may predicate a fraud order upon excerpts from 
advertising, ignoring the qualifying language of the adver¬ 
tisement. 

Every contest is governed by rules. It is preposterous 
to assume that an entrant would attempt to participate in 
a contest without reading them. In the announcement 
of the contest, a part of which is quoted in appellant’s brief, 
the information is clearly conveyed that the contest is gov¬ 
erned by rules. Seven references to these rules are made in 
the announcement as follows: 

1. “The rules are printed in full below. Please read 
them carefully and be sure you understand them.” 

2. “Write your solutions on the entry forms at the bot¬ 
tom of this page, and mail by Saturday night, April 
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7th. Then continue in the contest according to the 
Rules.” 

3. “To qualify your solutions for a prize, as provided 
under the Rules, enclose 15^ with each SeriejS of 4 
puzzle solutions.” 

4. “In return for the remittance for the 20 Series, you 
will receive the book issued by the Literary Classics 
Book Club as per the Rules.” 

5. “In enclosing 15^ as called for under the Rules, 

• * # >> 

I 

6. “I enclose 15^ in order to qualify me for a ptize in 
accordance with the official rules.” 

I 

7. “Official Rules of the Contest” [Ex. A-8, p. 4(a) ]. 

I 

The rules of the contest? contain a statement of the'terms 
of the contract entered into between the sponsor ai|id the 
contestant. It is not pretended that the terms of that con¬ 
tract are contained in the announcement or any headline of 
that announcement. The part of the rules dealing with the 
additional puzzles for the purpose of breaking ties is just 
as much a term and condition of the contest as the part 
dealing with the offer of the original eighty puzzles. There 
is no possible way in which the appellant can sustain his 
order unless he is at liberty to disregard a major part of 
the official rules of the contest which were published with 
the original announcement and with the pamphlet contain¬ 
ing the original eighty puzzles. 

Appellant argues that the legend appearing 6n the 
pamphlet containing the original eighty puzzles in the con¬ 
test reading: 

“All 80 puzzles—Official rules and details on 

INSIDE PAGES ! START NOW ! SEND IN YOUR liNTRY ! 

Answer forms inside!” 

is a comprehensive statement of all the puzzles thatj must 
be solved in order to win a prize. Literally speaking, the 
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original group of eighty puzzles comprised the contest and 
the additional puzzles, the solution of which is required to 
break ties in the contest, are not a part of the contest, but 
are for the purpose of eliminating ties in the contest. The 
contest in which eighty puzzles were offered for solution 
had definite starting and termination dates—April 7, and 
June 16, 1945, respectively. It was perfectly true and 
proper, therefore, to state that the contest beginning on 
April 7th and ending on June 16, 1945 consisted of the 
solution of eighty puzzles. 

The sponsor, realizing that there probably would be ties 
in the solution of the puzzles in the contest, stated this 
anticipation in the rules as follows: 

“Upon entering the contest, the entrant is asked to 
realize that the sponsor anticipates that a large num¬ 
ber of persons may ente? the contest and that a 
large number may solve one, two or all three of the 
Groups of puzzles * # (Rule 9). 

This frank appraisal of the probabilities has been char¬ 
acterized by appellant as a “hedge” and “self-exonera¬ 
tion.” If it was fraudulent to give this information to the 
public, it is a fraud to be frank. In view of this statement 
of the probabilities appellant’s charge in his brief, that the 
impression was created that “even if ‘tie-breaking’ puz¬ 
zles were necessary only a small number, two or more, 
would participate” is a quibble. 

To provide for the contingency of ties, the probability 
of which the sponsor anticipated and stated, Rule 9 of the 
official rules of the contest provided as follows: 

“# # # j n cage 0 £ jf £ w0 or more person tie in 
submitting the correct solutions, then the first two 
or more prizes will be reserved for those contestants 
and will be awarded in the order of accuracy of the 
submissions of those contestants to a first, and if 
necessary, a second, tie-breaking Group of puzzles, 
divided into Series exactly like the first Group.” 
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The rules of the contest unequivocally stated that) the 
contest consisted of a group of 80 puzzles; that in the event 
of ties there would be a second, and if necessary, a third 
group of 80 puzzles each “divided into Series exactly like 
the first Group,” and that the probabilities were that there 
would be ties necessitating continued competition in a j first 
and second tie-breaker. There was, therefore, no failure 
to state qualifying matter making the sponsor’s represen¬ 
tations regarding the possible number of puzzles tjo be 
solved entirely truthful and forthright. 

B. Appellant argues that the contest was represented 
as one which would be decided by solutions to puzzle^ and 
not by the writing of letters. Again ignoring the language 
of the rules governing the contest, appellant argues that 
this was a letter-writing contest since a reading of the 
rules and the statement of the anticipation of the sponsor 
of the probability of contestants’ solving the puzzlds re¬ 
veals that the contest might be decided upon the badis of 
the merit of the letter required to accompany the solu¬ 
tions to the second tie-breaking group of puzzles. There 
is no claim by appellant that this provision for a lettej: was 
not contained in the rules, but he argues that because the 
sponsor knew or had reason to believe that the contest 
would be determined by the judgment of letters, it was im¬ 
proper to represent it as a puzzle contest. Appellant 
ignores the fact that contestants were required to solye 240 
puzzles in order to be eligible to submit a letter iy. the 
competition. Conversely, in view of the rules, it Would 
have been a misrepresentation for the sponsor to Assure 
any prospective contestant that the contest would definitely 
be determined upon the basis of the excellence of his letter 
submission alone. 

Appellant’s contentions, as expressed in his brief, could 
be used as effectively to convict the United States Treasury 
of fraud. The $18.75 United States Savings Bond has en¬ 
graved in large numbers and type on its face the figures 
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and words “25” and “Twenty-five Dollars.” The terms 
and conditions determining the bond’s worth however are 
contained in small print on the reverse side. These terms 
and conditions are as follows: 

“This bond is issued pursuant to Treasury De¬ 
partment Circular No. 653, Second Revision, and is 
subject to the terms and conditions thereof and the 
regulations prescribed thereunder as fully as if 
herein set forth. This bond is payable at face value 
ten years from issue date and may be redeemed at 
current redemption value, as shown in the table of 
redemption values herein, at the option of the owner 
any time after sixty days from issue date, but only 
upon presentation and surrender of the bond with 
the request for payment duly executed in accordance 
with applicable regulations and the instructions 
hereon. This bond is not transferable; and, except 
as provided in said regulations, it is payable only 
to the registered owner. In case of the disability 
or death of the owner, or other contingency specified 
in the regulations, instructions should be requested 
from the Treasury Department or a Federal Reserve 
Bank before the request for payment is executed. 
No person may hold United States Savings Bonds 
of Series E acquired on original issue in any one 
calendar year in excess of the amount fixed by regu¬ 
lation for that year.” 

It could not be seriously contended that the purchaser 
of such a bond is justified in relying upon the representa¬ 
tions on the face of the bond and is not bound by the terms 
printed on the reverse side. This contention however seems 
to be seriously advanced by the appellant as applied by 
him to the advertising of the instant contest. By the same 
disregard of the complete text of an advertisement, insur¬ 
ance companies, automobile companies, book publishers and 
many other national advertisers might be convicted of fraud. 
Bills of lading, life insurance policies and postal savings 
certificates might all be classified as instruments of fraud. 
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C. Appellant argues that the impression was created 
that this contest would, at most, cost $3.00. This charge 
of misrepresentation is supported in appellant’s brief by 
a material misquotation of Rule 8 of the official rules of 
the contest. This misquotation is as follows: 

“The second sentence of Rule 8 contains the 
words ‘Each contestant qualified in accordance! with 
the Rules.’ These words referred to the past 4ct of 
qualifying for the first group of puzzles thereby in-, 
dicating that there is only one act of qualification.” 

A reading of the rule will show that its language is ](nate- 
rially different from the quotation and conveys an entirely 
different meaning. The true text of that sentence ih the 
rule is as follows: 

“Each contestant who submits a complete (£roup 
of solutions for this contest qualified in accordance 
with the Rules will receive the bock selected for the 
month of July by the Literary Classics Book C}ub.” 
[The language in italics has been omitted from the 
quotation of the sentence in appellant’s brief.] 

It is evident that the word “qualified” modifies “Grbup” 
and not “contestant,” as appellant’s misquotation would 
imply. The argument built upon the misquotation isj like 
the misquotation itself, fallacious and indicates the 
to which appellant has gone to misread language, 
tion is called to the misquotation because the word “ 
tied” has an important meaning defined in the rules. 

8 defines its meaning as follows: “To qualify for a 
the contestant is required to accompany each 
four solutions with 15 cents in coin.” 

The charge of fraud based upon alleged misrepresenta¬ 
tion of the cost of participation in the contest is unsupjport- 
able in the face of the language of the rules. Rule 3 of the 
official rules of the contest, published with the announce¬ 
ment, provides as follows: 
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“A first prize of $10,000 in cash and 499 other prizes 
totalling $17,500 will be paid to the 500 entrants who 
by their submission achieve the highest score in ac¬ 
cordance with all of these official rules.” 

Rule 4 provides in part as follows: 

“The 80 puzzles are divided into 20 series of 4 
puzzles each. All Series must be qualified in accord¬ 
ance with Rule No. 8.” 

Rule 8 provides in part as follows: 

“To qualify for a prize the contestant is required 
to accompany each Series of 4 solutions with 15^ in 
coin. ,, 

Rule 9, after describing the mechanics for breaking ties by 
competition in a first and a second tie-breaking group of 
puzzles “divided into Series exactly like the first group” 
states as follows: 

“All tie-breaking Series must be qualified in accord¬ 
ance with the provisions of Rule 8.” (Emphasis sup¬ 
plied.) 

Thus, the identical language of Rule 4 respecting the re¬ 
quirement that the contestant qualify for a prize by remit¬ 
ting 15 with each Series of four solutions is carried over 
into Rule 9. 

The word “qualify” as used in Rules 4, 8 and 9 is de¬ 
fined in the first sentence of Rule 8, which is quoted im¬ 
mediately above. It is therefore as logical to assert that 
it was represented that no remittances were required to be 
sent with any solutions to puzzles as it is to assert that 
representations were made that remittances were not re¬ 
quired by the rules to accompany each series of solutions 
to the tie-breaker groups of puzzles. The requirement of 



such remittances is stated in identical language, both ^ith 
respect to the original group of puzzles and to the jtie- 
breaking groups of puzzles. If it be assumed, therefore' as 
the appellant does assume, that the rules clearly require 
that the series in the first group be qualified by the remit¬ 
tance of 15y in coin with each series, it is impossibly to 
draw the conclusion that there was any different repre¬ 
sentation with respect to the remittance of 15y with ejach 
series in the tie-breaking groups of puzzles. 


It is noteworthy that of the 94,000 persons who en¬ 
tered the contest and completed the first group of puzzjles, 
the 35,000 who solved them correctly continued in the yon- 
test and made the remittances prescribed by the rules ^th 
the solutions to the 80 puzzles in the first tie-breaker. Of 
these 35,000, 27,000 succeeded in solving the first group 
of tie-breaking puzzles and, as appellant asserts in his 
brief, presumably continued in the contest and paid the 
additional sum of $3. The fact of the continuance of these 
contestants in the contest is strong evidence that they ^ere 
not misled by the rules of the contest requiring them| to 
make the prescribed remittances with the tie-breaking 
groups of puzzles. 


Although appellant argues that contestants would be 
misled by the announcement of the rules of the contest 
respecting the cost of participation, it is significant that 
not a single contestant was called at the hearing so to jes- 
tify. Post-Ofiice Inspector Boyle, who was a witness' at 
the hearing, testified that he was in communication witjh a 
number of them, but no one was produced at the hearing 
to support the charge that the cost of participating in 
contest was misrepresented. Furthermore, Inspector Boyle 
himself gave evidence that no promises had been made by 
the sponsor to the contestant which had not been fulfilled 
(Tr. 81). Had the sponsor made the misrepresentations 
charged, Inspector Boyle would not have testified that the 
sponsor had fulfilled its promises. 
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The disposition of the Post Office Department to ignore 
the rules in an effort to support its charges is pointedly 
evidenced by the memorandum of the Solicitor embodying 
his findings of fact and recommendation of the issuance of 
a fraud order (Ex. A-8, App.). This memorandum reveals 
the inconsistency of the Department’s argument. At page 8 
of that document the Solicitor states that the language of 
the advertisements of the contest containing the statement 
that the contestant can win $10,000 by solving the puzzles 
is “not negatived by any other language contained in the 
rules of the contest or otherwise.” This assertion is contra¬ 
dicted in the very next sentence of the memorandum in 
which the Solicitor says that “by close examination of the 
rules the contestant is informed that he must submit a 
letter upon” a given subject. 

The second specification in the citation issued by the 
Post Office Department asserts that the sponsor falsely rep¬ 
resented that there existed a probability that the contestant 
would become a prize winner merely by the submission of 
the correct solutions to the first group of puzzles. At 
page 10, lines 18-22 of his memorandum, the Solicitor says, 
“It is therefore apparent from the evidence in this case, 
and I so find, that respondents knowingly and falsely rep¬ 
resented to persons solicited to participate in the ‘Hall of 
Fame Puzzle Contest’ that they could and would win the 
prizes offered by submitting the most correct solutions to 
the ‘All 80 Puzzles’ and later to the tie-breaking 
puzzles. * * *” (Emphasis supplied.) 

This finding by the Solicitor is at complete variance 
with the present assertion that it was represented that 
prizes could be won by the solution of 80 puzzles only. 
Rule 9, on which the Solicitor made this finding also states 
the requirement that the second tie-breaking puzzle solu¬ 
tions must be accompanied by a letter. If the Solicitor 
had troubled to read the balance of the rule, he could have 
disposed as effectively of the first specification which is 
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premised on the theory that the sponsor said nothing about 
the writing of a letter. A reading of the same rule \iould 
bring the knowledge to the Solicitor that the tie-breaking 
solutions were likewise required to be accompanied by the 
remittance of 15^ with each series of four puzzles. Thus 
the Solicitor had before him sufficient evidence to refute 
all the charges, as well as the ones which, confessedly, but 
probably inadvertently, he expressly refuted by his own 
memorandum. 


There is no precedent for the disregard by the Post¬ 
master General of qualifying language in an advertise¬ 
ment as a basis for a finding of fraud. 

For the general proposition that the Postmaster Gen¬ 
eral’s finding of fact will not be disturbed when it hasj sub¬ 
stantial evidence to support it appellant has cited Lec^ch v. 
Carlile, 258 U. S. 138; Bates <£ Guild Co. v. Payne, 194 j(J. S. 
106, and Farley v. Simmons, 69 App. D. C. 110, 99 F. 2d 343. 
Appellees are in accord with the principles expressed in 
those cases and with the results reached. In the first; case 
there was substantial evidence before the Postmaster [Gen¬ 
eral that the tablets advertised by the plaintiff did not! pro¬ 
duce the results claimed for them. In the second cask the 
Court refused to disturb a finding by the Postmaster Gen¬ 
eral that a certain publication called “Music Masters’, was 
not entitled to a second class mail classification since it was 
not a periodical but a publication of sheet music. In the 
third case the plaintiff, by calculated, artful innuendo,! sug¬ 
gested in his advertising that a certain book and pictures, 
although professedly not obscene, were in fact salacious. 
This Court properly held that the advertisement was art¬ 
fully designed to deceive readers into believing that they 
would receive something different from what was offered. 
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In these cases and in Smith v. Hitchcock, 226 U. S. 53; 
Houston v. St. Louis Independent Packing Co., 249 U. S. 
479; and Milwaukee Social Democratic Publishing Co. v. 
Burleson, 255 U. S. 407, cited by appellant, the rule is 
stated that the determination of the Postmaster General 
will not be disturbed where the decision is fairly arrived 
at upon substantial evidence and is not clearly wrong. In 
each of the cases cited, however, as well as in National 
Conference on Legalizing Lotteries, Inc. v. Farley , 68 App. 
D. C. 319, 96 F. 2d 861; Farley v. Heininger, 70 App. D. C., 
105 F. 2d 79, and Cable v. Walker, 152 F. 2d 23, the Court 
examined the evidence before the Postmaster General and 
concluded that it amply supported his finding of either a 
lottery or a fraudulent use of the mails. 

Ih no case cited by appellant has the Postmaster General 
been upheld in his finding of fraud where he has ignored 
the evidence or based his findings upon a strained interpre¬ 
tation of the evidence. In each of the cases cited in which 
he has been upheld there was clear evidence of misrepre¬ 
sentation. The other cases cited deal with determinations 
by the Postmaster General that certain enterprises con¬ 
stituted lotteries and have no bearing upon the issues in 
the instant case. 

While stating the general proposition that the deter¬ 
mination of an administrative officer acting within the 
powers delegated to him by statute will not be disturbed 
when his decision is not clearly wrong, the Courts do not 
recognize the Postmaster General as being possessed of 
unbounded power. In Peoples United States Bank v. 
Gilson, 161 F. 2d 286 (C. C. A. 8), cited by appellant, the 
Court said, in respect of the Postmaster General’s author¬ 
ity, at page 290: 

“But his authority, like that of every other executive 
officer upon whom quasi-judicial power is conferred 
by acts of Congress, is neither unbounded, arbitrary, 
nor discretionary. It is limited, and its exercise is 
governed by the acts of Congress which confer it 


and by the laws of the land, and his violation or 
disregard of either is remediable in the courts. If 
he is induced to issue a fraud order in a case beyond 
his jurisdiction, or by reason of an error of law in 
a case within his jurisdiction, and its issue in the 
absence of any evidence before him to sustain it, or 
upon facts found, conceded, or established without 
dispute which do not sustain it, it is an error of 
law # • V’ 

In recognition of the limits upon the power of the post¬ 
master General, the courts have afforded the remedy of in¬ 
junction to persons aggrieved by the Postmaster General’s 
error. In Jarvis v. Shackelton Inhaler Company, 136 F. 
2d 116 (C. C. A. 6) a fraud order was issued against the 
manufacturer of an inhaler. In issuing the fraud order, 
the Postmaster General adopted a strained interpretation 
of the advertising of the inhaler and found that its qualities 
were misrepresented. He seized upon the statement in 
the advertising that the “inhaler works perfectly.” From 
that statement, he concluded that there was a representa¬ 
tion that the inhaler would cure colds, hay fever and cjther 
respiratory ailments. He found that there was an infer¬ 
ence from the advertising that the vapor inhaled froni the 
compound used in the inhaler “was a substitute for a change 
of climate.” The Court affirmed the decree enjoining the 
execution of the fraud order and pointed out the absurdities 
of the conclusions upon which it was based. The Court £aid, 
at page 121: 

“The weakness of an opposite conclusion appears 
in that part of the Solicitor’s memorandum, which 
attached importance to the pamphlet heading j* In¬ 
haler works perfectly.’ The paragraph so obviously 
referred to the mechanical or hydraulic working of 
the inhaling device, we do not see how anyone could 
seriously confuse the term with the curative prop¬ 
erties of the compound. Again, an inherent weak¬ 
ness of the memorandum is found in the suggestion, 
seriously offered, that it was claimed the vapor in¬ 
haled from the compound was a * substitute for a 
change in climate’.” 
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In Pinkus v. Walker, 61 Fed. Sup. 610 (D. C. N. J.) 
a fraud order was issued against an advertiser of a formula 
which had for its purpose reducing of excess weight. The 
advertisements suggested that a user of the formula would 
lose from three to five pounds a week without exercise, the 
use of drugs or adherence to a strict reducing diet. The 
advertising was qualified by the statement that the formula 
? was not a universal remedy and that miracles were not 
claimed for it. Testimony of medical experts before the 
Postmaster General as to the merits of the formula was 
in some dispute. It was conceded that a reduction in weight 
of obese persons might be accomplished under the plan 
prescribed, although the amount might vary. The Court, 
in granting an injunction against the Postmaster General, 
said at page 614: 

“A careful examination of the Solicitor’s memo¬ 
randum and of all the evidence adduced at the hear¬ 
ing leads me to the conclusion that there was insuf¬ 
ficient evidence from which the Postmaster General 
could find actual fraud in fact on the part of the 
plaintiff. The evidence showed a divergence of 
opinion as to the effectiveness of the Kelpidine re¬ 
ducing plan and of the inherent values of kelp as 
employed therein. Such a showing is insufficient.” 

The Court noted the effort of the Post-Office Depart¬ 
ment to accomplish by indirection what should have been 
effected straightforwardly and directly by a Department 
of the Government constituted for the purpose of protect¬ 
ing the health of the citizens by expert regulation rather 
than by arbitrary prohibition by the Post-Office Depart¬ 
ment. In the instant case, the tendency of the Postmaster 
‘General to usurp the powers of the Federal Trade Com¬ 
mission and accomplish indirectly by prohibition what is 
meant to be accomplished by the remedies provided in 
’the Federal Trade Commission Act is apparent from the 
numerous citations by appellant of Federal Trade Commis¬ 
sion cases. It should be noted that the power of the Fed- 


eral Trade Commission to issue cease and desist ordeits is 
not limited to instances involving false or fraudulent pre¬ 
tenses, representations or promises as is the Postmaster 
General in the issuance of a fraud order. The Federal 
Trade Commission cases, therefore, cited by appellant to 
support his finding are inapplicable to a consideration of 
his power to issue the instant fraud order. 

In the instant case, the Court below expressed the 
opinion that the Act empowering the Postmaster General 
to issue a fraud order is directed against schemes that are 
palpably dishonest and concerns that are obviously fraudu¬ 
lent. The Court found difficulty in applying this drastic 
remedy to a legitimate concern upon the basis of the in¬ 
substantial evidence adduced before the Postmaster Gen¬ 
eral. The Court found, upon examination of the evidence, 
that the complete plan of the contest was revealed; that 
the objection of the Postmaster General to the denomina¬ 
tion of the contest as a “puzzle contest” was solely a dis¬ 
pute over nomenclature; that the cost of participation in 
the contest could easily be computed by reference to the 
rules and that the rules likewise informed the participant 
that a large number of entrants was expected and that ties 
between contestants were anticipated and consequently that 
the tie-breaking conditions requiring the solution of addi¬ 
tional puzzles would become effective. Such frankness of 
revelation cannot be a predicate upon which a finding of 
fraud can be validly made. 


CONCLUSION 

The judgment of the District Court should be af¬ 
firmed. 

Cummings & Stanley, 
Attorneys for Appellees . 


John W. Burke, Jr., 

Of Counsel. 
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